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Current Topics. 
Hilary Term. 


THE Law Courts will resume their sittings on Tuesday, 
the 11th inst. In the Court of Appeal there is a total of 
seventy-two appeals, which involves an increase of sixteen 
over the corresponding number for this term last year. 
Analysis shows eleven to be from the Chancery Division and 
forty-one from the King’s Bench Division. Appeals from the 
county courts under the Workmen’s Compensation Act number 
only five, very good progress having been made last term. 

There is an increase of seventy-seven in the number of causes 
and matters for hearing in the Chancery Division, which 
total 333. The appeals and motions in bankruptcy amount 
to twenty-two, and companies winding-up matters are down 
to sixty-six.—a decrease of twenty. 

The total number of appeals to the Divisional Court is 107, 
against 141 at Hilary, 1926, a decrease of thirty-four. There 
are sixteen in the Crown Paper, fifty in the Civil Paper, 
thirty-five in the Revenue Paper, and six in the Special Paper. 

There is also a decrease in the number of actions standing 
for trial in the King’s Bench Division. These total 700, 
compared with 736 at this time last year. The special jury 
actions amount to 107, and the common jury to 189. Claims 
for personal injuries account for about one-third of the actions 
in the special jury list, and for about two-thirds of those in 
the common jury list. The number of non-jury actions 
awaiting trial is 334. The Commercial Court will have to 
deal with sixty cases. There are ten actions set down under 
Ord. XIV. 

There is an increase in the total number of suits in the 
Probate and Divorce Division. The number of undefended 
causes this term is 488, compared with 452 for the corre- 
sponding term last year. The defended causes number 166, 
the special jury eleven, and the common jury thirty-two. 
There are seventeen Admiralty actions appointed for trial. 


1927. 

THE two Acts of most general interest which came into 
force at the beginning of the year were the Adoption of 
Children Act, 1926, and the Legitimacy Act, 1926, of which a 
general précis was given last week. The Markets and Fairs 
(Weighing of Cattle) Act, 1926 (c. 21), directly affects dealers 
in meat only, though no doubt any measure ensuring that a 
purchaser, wholesale or otherwise, shall truly know the weight 
and quality of what he buys, checks dishonesty, and thus is 
of indirect benefit to the public in general. In the present 
case, if dealers do not have to pay for imaginary overweight, 
they will be able to buy and sell more cheaply, in relief of 
their customers. Of the batch of thirty-four Acts passed on 
13th December last, the Lead Paint (Protection against 


Poisoning) Act, 1926, like the Legitimacy Act, 1926, has also . 


come into force from the beginning of the year. This, by 
prohibiting certain operations in painting involving danger 
from lead poisoning in those who conduct them, may tend 
directly to increase expense to householders and other persons, 
but a reduction of national sickness and disability is an 
economy to everybody in the long run, and the householder 
or owner who pays more for his painting may hope to save it in 
poor rate. Of the rest of the thirty-two Acts, the King’s 
Printer has only as yet published the text of a few, so with 
respect to the others, lawyers must exercise such intuitive 
faculties as they possess to remedy or cloak that ignorance of 
the law which is not even excusable in laymen. The ideal of 
knowing the whole law of England with certainty is no doubt 
unattainable, but the ideal that the text of a law actually in 
force should be accessible to those willing to pay for it should 
not be Utopian. In fact, it is arguable that everybody ought 
to have access to the text of any Act of Parliament which is 
actually in force without payment at all. However, the 
King’s Printer overtakes the Legislature “ pede claudo,” and 
no statesman or lawyer has a practical remedy. 

Sometimes the dates of regulations under statutes are of 
more practical importance than the dates of the statutes 
themselves, and the Preservatives in Food Regulations No. 775 
of 1925 (made under various Public Health Acts), which 
mainly came into force on lst January, drastically deals with 
the introduction of more or less injurious chemicals into food 
with the view of preserving it. They relate to all food in 
which preservatives are usually placed, but their operation in 
respect of bacon, ham, margarine, etc., is postponed for six 
months, and of cream for a year. They will require careful 
study by those who prepare for retail or actually retail food. 

The usual reminder may be given in respect of the excise 
duties on cars, dogs, armorial bearings, etc., and the wireless 
licence. The reminder for income tax is a duty which 
the Government takes upon itself, and the average taxpayer 
will find it only too adequately performed. 


Reform of Legal Procedure in England and America. 

UnpER THE heading “ Hundred Years’ War for Legal 
Reform in England,” The Massachusetts Law Quarterly 
(November issue) reprints from the Chicago Sunday Tribune 
a series of instructive and interesting articles describing the 
struggle in England during the nineteenth century for reform 
in legal procedure, and comparing the operation of modern 
English procedure with the working of the technical unreformed 
procedure of the American courts. The writer of the articles 
approaches his subject from a well-defined angle. He observes 
that in the progress of civilisation there is produced a “ highly 
complex organisation of interrelated social groups,” each of 
which has its own definite interests, with the result that “* the 
history of society has consisted of a perpetual struggle of group 
against group for power and privilege.” The legal profession 
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is located as occupying a commanding position among these 
social groups, and the reform of English legal procedure in the 
last century is viewed as a well-organised attack by the other 
combined groups, constituting the English public, to break 
down the privileges of the profession —-quotations from current 
periodicals being widely made in support of the point of view. 
Members of the profession in England will, like ourselves, see 


here and there in the earlier articles of the series matters 
presen ed in a light different from that in which we 
have een and_ still see them, but they will be much 


interested in the account given. The most striking parts 
of the articles are those which draw attention to the 
features of modern English procedure, which to an American 
lawyer are peculiarly commendable, in that they make 
the contribution of the legal social-group to public service 
in England highly efficient. One such feature is the interest 
and part taken by laymen legal reforms, though a 
tendency to over-emphasise is clearly discernible in the 
discussion of this feature. In the statement of another 
feature -the raising of the standard within the profession 
the curious observation is made that ‘‘ England has solved the 
problem of professional service by public regulation ; America 
is solving it by public education.” 

The features that appeal most strongly to the American 
student of our Courts of Justice at work are the absence of 
technicality in, and the simplicity of, our pleadings—* a 
subject which has become so simple and is treated so sensibly 
that during the twenty-three years from 1898-1920 Mews’ 
Digest shows only eighty-five cases in the English reports 
dealing with the field of pleading and parties.” Summary 
proce dure for the re« overy of debts where there is little dispute, 
ot rights both or 
innovations in the American States—are subjects of general 
Discovery and admissions are applauded as aids 
to promptness and justice in the administration of our law. 

No Royal Commission of Inquiry ever blessed any branch 
of our English law with such unqualified approval as the 
American writer gives to our modern law of procedure. 


and ac ions tor dec laration more less 


admiration. 


Police Civility. 

A MEMORANDUM of the Commissioner of the Police of the 
Metropolis, published in the daily press of Monday last, 
enjoins civility on the members of the force under his command. 
General observation bears out the Commissioner’s statement 
that well-founded complaints of incivility are increasing. The 
steps now taken of having the memorandum read at each 
parade for three days, and, in addition at the monthly 
reading of orders for the next three months, should be 
suflicient to impress the warning on a force with such a fine 
tradition as the Metropolitan Police. It is be expected, 
indeed, that what is a very necessary warning to a small 
number of men will be painful hearing to the large number 
who know how to behave themselves. A wise policeman 
knows that good humour is his greatest asset. Many an ugly 
situation has been saved by steady good temper, when any 
exhibition of fretted nerves or high mightiness would have 
produced trouble. The fault is by no means on one side. 
One notices, for instance, a marked change in the relations of 
police and public, as you pass from east to west. In the east 
a new policeman will, it is true, get a good deal of rough chaff. 
If he takes it coolly, and, when a proper occasion comes along, 
shows he is a real live man, he will soon be on good terms with 
the people around him, and, likely enough, at a real pinch, 
will get the help he sometimes badly needs. In the west the 
constable has to deal with people who are his social superiors. 
He is, in any case, inclined to be on the defensive, and must 
find it exceedingly difficult to keep his temper in face of the 
“I'd have you know who I am!” and “ I'll have your coat 
off your back, my man ! ” attitude of some “ gentlemen ” after 
dinner. But east or west, the constable who can keep the 
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peace, and the traffic moving, without charges, is the good | 


constable. Friction has increased in direct ratio with the 


number of cars put on the streets; it is to be noticed the 
Commissioner specially mentions “ motor and traffic reguia- 
tions.” Some of these at times are enforced with over nicety, 
and a change in the direction of more warnings and fewer 
summonses would probably help the development of better 
feeling. 

Royal Titles. 

Firry YEARS ago this month, Her Majesty QuEEN VicTORIA 
was proclaimed, with befitting pomp and ceremony, Empress 
of India at Delhi—an addition to the titles of the British 
monarch which, though much canvassed at the time, has 
ever since been accepted as the apt designation of his relation 
to the various native potentates. This jubilee, coupled 
with the fact of the recent death of the Emperor of Japan, 
may make it of interest to note that the title of Emperor 
has not now the distinctive significance that it bore in medieval 
theory by which there could be but one Emperor whose 
office was by its very nature elective and not hereditary. 
For long the title could only be assumed on the coronation 
at Rome by the Pope of the person upon whom the choice 
of the electors fell, but in 1508, MaximmLian, being refused 
a passage to Rome by the Venetians, obtained a papal bull 
permitting him to call himself Imperator electus, a title taken 
by the succeeding Emperors down to the dissolution of the 
Empire in 1806. The modern popularity of the title of 
Emperor dates from its assumption by NapoLEon, who, 
having set up various petty kingdoms with puppets of his 
own on their thrones, may have considered himself justified 
in claiming the imperial designation, but certainly few, if any, 
who have borne it since his day, have had an equally specious 
excuse. As the late Viscount Bryce pointed out, the title 
has now in most cases no special significance, but is supposed 
to be somewhat more pompous than that of king, a title 
which seemed for a time in a fair way to become obsolete, 
in view of the fact that countries like Brazil, Hayti, and 
Mexico, each gave the name of Emperor to their ruler. 
It is true that in each of these instances the Emperor was a 
short-lived ruler, but the fact that the title existed there at 
all showed how far modern practice had departed from 
medieval theory. 


Adventurers and False Pretences. 

DURING THE past week or two Germany has enjoyed a 
little excitement from the career of a specious adventurer 
who, masquerading as the son of the ex-Crown Prince, was 
everywhere received with enthusiasm, of which he made 
profitable use by contriving to extract not a little hard cash 
from the too-confiding believers in his self-assumed royalty. 
When his real character was disclosed, those who had been 
taken in were excessively annoyed, while those who were 
not were correspondingly amused. Of course, no country 
enjoys immunity from the machinations of such adventurers, 
although here they have not often assumed a royal title 
with which to bait their hooks. One of the leading cases 
in this country of the crime of false pretences by conduct 
is Rex v. Barnard, 1837, 7 C. & P. 784, where the prisoner 
falsely pretended that he was an undergraduate of the 
University of Oxford, and a commoner of Magdalen College, 
by wearing a commoner’s cap and gown while ordering 
goods from a tradesman. In his summing up, BOLLAND, 
B., said, “ If nothing had passed in words, I should have 
laid down that the fact of the prisoner’s appearing in the 
cap and gown would have been pregnant evidence from 
which a jury should infer that he pretended that he was 
a member of the University, and, if so, would have been a 
sufficient false pretence to satisfy the statute. It clearly 
is so by analogy to the cases in which offering in payment 
the notes of a bank which has failed, knowing them to be 
so, has been held to be a false pretence, without any words 
being used.’”’” As Stevenson has somewhere said, a lie can 
be told by silence as well as by words; but happily for this 
kind of silent deception the law has an adequate punishment, 
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Some Points of Highway Law. 
VII. 
By ALEXANDER MACMORRAN, M.A., K.C. 


(Continued from p. 5.) 
DisMAINING OF Roaps. 

But before dealing with the Act of 1888 it is necessary to 
add that the Act of 1878 makes provision for the reducing 
of a main road to the status of an ordinary highway. Section 16 
of the Act of 1878 provides that where it appears to a county 
authority that any road within their county which has become 
a main road in pursuance of the Act ought to cease to be a 
main road and become an ordinary highway, such authority 
may apply to the Minister of Transport, who for this purpose 
takes the place of the Local Government Board, for an order 
declaring that such road has ceased to be a main road and 
become an ordinary highway. The Minister, if of opinion 
that there is probable cause for an application under this 
section, shall cause the road to be inspected, and if satisfied 
that it ought to cease to be a main road and become an 
ordinary highway, shall make an order accordingly. As 
s. 16 of the Act of 1878 originally stood the order to dismain 
a road was provisional, that is to say, it had to be confirmed 
by Parliament. But the Highways and Bridges Act, 1891, 
s. 16, repealed so much of the previous Act as required that 
any order made thereunder should be provisional. The result 
therefore is that the only order necessary is a simple order of 
the Minister. 

As reference has been made to the Highways and Bridges 
Act, 1891, it may here be mentioned that it provides for 
agreements between county councils and other highway 
authorities for the improvement of roads including main roads 
and bridges. 

THE Hicuway Act, 1878. 


The effect of the Act of 1878 was to throw upon the county 
one-half of the cost of maintaining main roads, while the 
highway authorities were responsible for the other half. 
(The actual incidence of the burden was no doubt affected by 
Government grants made to county and district councils, but 
this fact does not affect the construction of the statute.) A 
great change was made, however, by the Local Government 
Act, 1888, the provisions of which remain to be considered. 
Section 11 of that Act provides that every road in a county 
which is for the time being a main road within the meaning 
of the Highways and Locomotives (Amendment) Act, 1878, 
inclusive of every bridge carrying such road, if repairable by 
the highway authority, shall be wholly maintained and 
repaired by the council of the county in which the road is 
situate. It will be seen that the effect of this comprehensive 
enactment is to cast upon the county authority the power and 
obligation to repair main roads, the effect being to spread the 
burden of repair over the entire county and to relieve highway 
authorities of all liability in respect of main roads within their 
areas. The section goes on to provide that the county 
council, for the purpose of the maintenance, repair, improve- 
ment and enlargement of and other dealing with a main road, 
shall have the same powers and be subject to the same duties 
as a Highway Board, and may further exercise any powers 
vested in the council for the purpose of the maintenance and 
repair of bridges, and that the enactments relating to highways 
and bridges shall apply accordingly. It further provides that 
the county council shall have the same powers as a highway 
board for preventing and removing obstructions and for 
asserting the right of the public to the use and enjoyment of the 
roadside wastes, and that the execution of the section shall be 
a general county purpose and the costs thereof charged to the 
general county account. The provisions of the section have 
here been set out in full as it will be necessary hereafter to 
consider one or two points arising in connection with its 





construction. For the moment it may be sufficient to indicate 
that the county council have, in connection with the enlarge- 
ment and improvement of main roads, the powers which are 
conferred upon a highway board by the Highway Act, 1864, 
ss. 47 and 48. By these sections certain works are to be 
deemed to be improvements of highways. These include 
(1) the conversion of any road that has not been stoned into a 
stoned road ; (2) the widening of any road, the cutting off the 
corners in any road where land is required to be purchased 
for that purpose, the levelling of roads, the making ofany 
new road, and the building or enlarging of bridges, and (3) the 
doing of any other work in respect of highways beyond the 
ordinary repairs essential to placing any existing highway ina 
proper state of repair. It would appear that the enactment 
under consideration obviates the difficulty consequent upon 
the decision in the case of Leek Im; rovement Commissioners 
v. The Stafford JJ., 20 Q.B.D. 794, where it was held that the 
converting of a macadamized road into a paved road did not 
come within the term “ maintenance ” as used in s. 13 of the 
Act of 1878 already referred to. 


The Local Government Act, 1888, s. 11, provides that any 
urban authority may, within twelve months after the appointed 
day (that is, Ist April, 1889), or in the case of a road in the 
district of such authority becoming a main road, at any subse- 
quent date, then within twelve months after that date, claim 
to retain the powers and duties of maintaining and repairing 
a main road within the district of such authority Pausing 
here for a moment, it will be seen that if the urban district 
was formed after the expiration of the twelve months referred 
to, no claim can be made by the urban authority under this 
provision. But in the case of an urban authority which was 
in existence before the appointed day, the claim to retain the 
control of a main road may be made in respect of a road which 
has become a main road at any subsequent date. The section 
goes on to provide that where such a claim has been made, the 
urban authority shall be entitled to retain the powers and 
duties of maintaining and repairing a main road, and it also 
provides that for the purpose of the maintenance, repair, 
improvement and enlargement of and other dealing with such 
road, the urban authority shall have the same powers and be 
subject to the same duties as if such road were an ordinary 
road vested in them, and that the county council shall make 
to such authority an annual payment towards the costs of the 
maintenance and repair and reasonable improvement connected 
with the maintenance and repair of such road. ‘The language 
of the section requires careful consideration. The urban 
authority have large powers for the improvement and enlarge- 
ment of a main road, but the payment which is to be made by 
the county council does not extend to the costs of enlargement, 
that is to say, of widening, and only extends to such improve- 
ments as are connected with the maintenance and repair Of the 
road. It will be observed also that the payment to be made 
by the county council is an annual payment, although in most 
cases it has been found convenient to make payments at 
shorter intervals. 

Some controversy has arisen on the meaning of the words 
“ towards the costs,” urban authorities in some cases claiming 
the entire costs of the maintenance, repair and reasonable 
improvement, while the counties, on the other hand, have 
contended that the words necessarily imply that the contribu- 
tion shall be less than the actual cost. It can hardly be said 
that there is any authority on the point, because the amount 
of the contribution, in case of dispute, has to be determined 
by arbitration. This provision is made under s-s. (3). As the 
section originally stood, the reference was to an arbitration 
by the Local Government Board, either as arbitrators or other- 
wise, at the option of the Board, but the powers and duties of 
the Local Government Board are now transferred to the 
Minister of Transport. 


(To be continued.) 
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Some Modern Criminal Legislation, 
By Sir TRAVERS HUMPHREYS. 
(Continued from page 6.) 


There is always a danger that what is not expressly for- 
bidden may be regarded as tacitly permitted. The amending 
Act of 1916 has been found useful in punishing the dishonest 
contractor and that rara avis, the dishonest public servant. 

The Official Secrets Act, 1911, is a greatimprovement upon 
the Act of 1889, which it repeals. As amended by the Official 
Secrets Act, 1920, it enables the authorities to deal satisfactorily 
with two classes of persons of very different degrees of culpa- 
bility. One is the professional or semi-professional “ spy,” 
the other the civil servant or other person holding office 
under the Crown who improperly divulges information 
obtained by him in his official capacity. It is to be observed 
that in the latter case no question of corruption or of danger 
to the State arises, nor need the information divulged be 
anything in the nature of what is ordinarily understood as an 
‘ official secret’: R. v. Crisp and Homewood, 83 J.P. 121. 

Section 6 of the later Act, requiring every person to give, 
on demand by a police officer of superior rank, all information 
in his power relating to any offence or suspected offence is 
unusual and drastic in its terms, but it seems that no loyal 
and law-abiding subject can rightly complain of such a 
provision in a statute dealing with such subject matter. 

During the period under review Criminal Law has been 
the subject of two “ Omnibus ” statutes, the Criminal Justice 
(Administration Act, 1914, and the Criminal Justice Act, 1925. 
The former, which contains forty-four sections, deals with 
a great number of matters of varying importance, but as its 
name implies, is chiefly concerned with the administration 
of the Criminal Law, and does not alter the law itself in any 
important respects. Among its most useful provisions may 
be noted s. 1, which obliges a court of summary jurisdiction 
to allow time for the payment of fines except in special cases ; 
section 7, which gives power to the Secretary of State to 
recognise and subsidise societies for the care of youthful 
offenders ; ss. 10 and 11, which have already been noticed in 
connexion with the enlargements of the powers of courts 
to send youthful offenders to a Borstal Institution; s. 28, 
which enables, inter alia, a wife or husband to give evidence 
against the other spouse charged with bigamy, and the 
group of sections numbered 19 to 24, dealing with the question 
of bail. Section 35 enacts “for the removing of doubts ” 
that the words “ whether living or dead ”’ shall be read into 
the sections of various Acts dealing with different forms of 
blackmail as applying to persons in respect of whom charges 
of misconduct are made or threatened. Section 37 advanced 
one step further the right of appeal to Quarter Sessions from 
summary convictions, but left untouched the case of the 
person who, having pleaded gu.lty to the offence charged, is 
aggrieved by the sentence passed upon him. Ip such a case 
there is now a right of appeal to Quarter Sessions against the 
sentence by virtue of s. 25 of the Criminal Justice Act, 1925. 

I'he Criminal Justice Act, 1925, is perhaps the most important 
criminal statute passed since the Indictments Act, 1915. 
[t gives vastly increased powers to Courts of Summary 
Jurisdiction, to a much less extent it increases the powers 
of Quarter Sessions. Its provisions on the subjects of Juris- 
diction and Procedure are novel and far-reaching. In a few 
lines such ancient doctrines as the law of Venue in indictable 
offences, the right of an accused person committed for trial 
to be tried by a Jury of the city, borough or county in which 
the alleged offence was committed, and the presumption of 
coercion of a married women by her husband are swept 
away. The Act has been made the subject of more than 
one text-book, and no attempt can be made here to analyse 
or criticise its provisions. 

In conclusion, some observations on one tendency of 
modern criminal legislation may be permissible, All authors, 


Properties. 





English and Foreign, who have written on the subject of 
English Criminal Law, unite in praising our system of trial 
by Jury; yet the tendency of modern criminal legislation 
has been steadily in the direction of decreasing the number 
of offences triable solely by that method, and of encouraging 
trials by Courts of Summary Jurisdiction. Even such a 
crime as forgery of a cheque may now be dealt with by two 
Justices of the Peace if the amount does not exceed £20. 
It is true that the accused in such a case has the right to elect 
to be tried on indictment. How far this provision affords a 
real safeguard to an illiterate and undefended prisoner may 
be open to doubt. The result is beyond question that our 
prison population consists largely and in future will consist 
even more largely of persons sentenced by Courts of Summary 
Jurisdiction. In 1924, the last year for which statistics 
are available, 24,774 persons were sentenced by Courts of 
Summary Jurisdiction to imprisonment without the option 
of a fine, while during the same period 4,472 persons were 
sentenced to penal servitude or imprisonment at Assizes 
and Quarter Sessions. When it is realised that Courts of 
Summary Jurisdiction are entirely the creation of Statute 
and that such powers as they possess are almost entirely the 
result of the legislation of the last fifty years, the trend of 
that legislation can hardly be disputed. 

A further result of the increased powers given to Summary 
Courts is to be found in the increasing number of persons 
committed to prison for short terms. Judges, Home Secretaries 
and prison reformers are agreed as to the uselessness and 
indeed the actual evil of short sentences. It is believed that 
Governors of Prisons are already finding a considerable 
increase in the numbers of persons committed for periods 
varying from seven days to two months as the result of the 
passing of the Criminal Justice Act, 1925. It is the Courts 
of Summary Jurisdiction which appear to be wedded to this 
method of dealing with cases which come before them. The 
more modern and, it is submitted, the more enlightened view, 
is that every effort should be made to avoid sending an 
offender to prison at all, but that if imprisonment is deemed 
necessary, then the sentence should be of such a length as 
to give a real chance to the reforming influences which are 
part of our modern prison system. 

(To be continued.) 





A Conveyancer’s Diary. 


Our esteemed correspondent, Mr. Fulton, the champion 
of small holders, whose letter appears 
ante, p. 12, takes himself very seriously ; 


The New Acts 


in Relation may we be forgiven if we do not follow 
to Small suit? He first wishes us to assume (if 
we dare) that a testator gives land to 


A for life with remainder to her two 
daughters B and CU as tenants in common in equal shares, 
in such circumstances that no estate or succession duty 
would become payable on the death of A; or at any rate 
that a purchaser, under the old law, from the three ladies 
would not be concerned with any duties which could not be 
commuted before completion of the sale. 

He next fulminates against the iniquity of having to 
execute a vesting instrument in favour of A, pursuant to 
S.L.A., 1925, s. 13, before she can make title; and finally, 
to rack our nerves, holds his heavy artillery in reserve, pre- 
sumably to how that the costs of a vesting assent are not 
only iniquitous but will deprive the widow of her last mite ; 
for in the case he states, the executors will be the 8.L.A. 
trustees in default of an express appointment. 

It is difficult, however, to see how the costs of an assent, 
made after 1925, can differ, to any appreciable extent, from 
the costs which would have been incurred if an assent in 
writing, had been made before 1926. 
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Now let us get down to facts. If, under the old law, estate 
duty were payable on the death of A, and on her death a 
trust for sale arose under the will, the charge for duty would 
be paramount to the express trust for sale ; it would not, as 
Mr. Fulton seems to imagine, have attached to the proceeds 
of sale. It would have been otherwise had the testator given 
the land to trustees on an immediate trust for sale and to 
hold the proceeds and the income until sale for A for life 
with remainders over, then the only duty paramount to the 
trust for sale would have been the estate duty payable on the 
death of the testator; for on the death of A only interests 
in proceeds of sale would have passed. But pray what has 
all this got to do with the making of title by a tenant fer life 
and remainderman where there is no trust for sale? Again, 
if there is an immediate trust for sale, the land is not settled 
land and no vesting instrument is required or possible under 
§.L.A., 1925, s. 13. 

To return to Mr. Fulton’s case, if the testator had died and 
the executors had assented to the devise before 1926, the 
fee simple would have vested in A on the trusts of the Will 
of which, let us say (S.L.A., 1925, s. 30 (3) ), the executors 
were the 8.L.A. trustees. 

Before the vesting deed is made, A could, if she thought 
fit, surrender her equitable life interest to B and C on the 
terms that the three of them were to hold the fee as joint 
tenants on trust for sale, the income of the net proceeds to 
be held for A for life in restoration of her beneficial interest 
with remainder as to the capital for B and C in equal shares. 
This would take the case out of s. 13, for the land would cease 
to be “settled land.” Then A, by the same deed, could, 
under s. 16, convey the fee simple to the three ladies on trust 
for sale. Alternatively, the executors could be called on to 
execute a vesting assent in favour of A. These simple 
expedients may not appeal to Mr Fulton, for he apparently 
holds a brief for every poor vendor, and objects to titles 
being put in order before a sale, still it is likely to satisfy 
most of us. ; 

Next suppose that the executors had not assented or that 
the testator died after 1925, then the fee simple would be 
vested in the executors, and they could make title: A.E.A., 
1925, s. 39. 

Before they assented it would be open for the three ladies, 
who have only equitable interests, to agree, by a memorandum, 
to hold the land as trustees for sale, and to hold the net 
proceeds on the trusts mentioned above. They could then 
call on the executors to assent to the land vesting in the 
beneficiaries on trust for sale and to hold the proceeds on the 
trusts of the Will as varied by the memorandum. 

It is so easy to allege that the Acts do something for which 
they are not responsible, and then say, “ how wicked.” 

We, like Mr. Fulton, sympathise with the small holder, 
but not because the law is unjust to him. 








Landlord and Tenant Notebook. 


An important judgment has been delivered by the Court of 
Appeal in Morgan v. Liverpool Corporation, 


Liability of 71 Sou. J., p. 35, a case which raised 
Landlord for an interesting question with regard to 


Non-Repair the nature of a landlord’s liability to 
under Housing keep in repair premises which came within 
Act. the Housing Act, 1925. 

The plaintiff was the tenant of premises 
to which both the Rent Acts and the Housing Act, 1925, 
applied. The standard rent of the premises was 5s. 6d. 
per week, but this rent had been subsequently increased by 
the landlord to 8s. 1d., and apparently one of the items of 
increased rent was based on the fact that the landlord was 
responsible for repairs. Owing to the breaking of a window 
cord, a window fell upon the plaintiff's hand, inflicting injuries 
in respect of which he claimed damages. 








Now the Housing Act, by s. 1 (1) provides that: “ In any 
contract for letting for habitation a dwelling house at a rent 
not exceeding (a) in the case of a house situate in the adminis- 
trative county of London, £40; (6) in the case of a house 
situate elsewhere, £26; there shall, notwithstanding any 
stipulation to the contrary, be implied a condition that the 
house is at the commencement of the tenancy, and an under- 
taking that the house will be kept by the landlord during the 
tenancy, tn all respects reasonably fit for human habitation.” 

Again, under the Rent Act of 1920, where the landlord is 
liable for repairs and has increased the standard rent of the 
premises on that ground (among others, if any), such increase 
may be suspended, if it is proved that the house is not im all 
respects reasonably fit for human habitation, or is otherwise 
not in a reasonable state of repair (cf. s. 2 (2), cf. also s. 3 (1) 
of the Notices of Increase Act, 1923; s.5 (1) of the Rent and 
Mortgage Interest Restrictions Act, 1923). 

The plaintiff in Morgan v. Liverpool Corporation (supra), 
founded his claim on the implied warranties or agreements 
on the part of the landlord, imposed on him by both the 
Housing Act and the Rent Acts, to keep the premises “ i 
all respects reasonably fit for human habitation,” and/or 
“in a reasonable state of repair.” 

The learned trial judge held that there had been such a 
breach, and he placed reliance, inter alia, on the presence of the 
words “in all respects,” which were contained in s. 1 (1) of 
the Housing Act, 1925. The Court of Appeal, however, 
reversed the deci-ion of the learned trial judge. The decision 
of the Court of Appeal was based, inter alia, on the ground 
that the premises could not possibly be regarded as being 
not fit for human habitation, or not in a reasonable state of 
repair—the Master of the Rolls went so far as to employ the 
expression “good tenantable repair’’—by reason merely 
of the breaking of a window cord. Although the Housing 
Act required the premises to be kept fit for human habitation 
in all respects, at the same time the state of repair that was 
required was merely a reasonable one. As the Master of the 
Rolls said in his judgment: ‘“ The breaking of a window cord 
was an accident which might take place at any time, and in 
any class of house; it was an ordinary incident in the habita- 
tion of a house, which did not appear to be of much assistance 
in determining whether the house was or was not fit for human 
habitation.” 


There was, moreover, another ground on which the Court was 
of opinion that the action had to be deter- 


Notice of mined in favour of the landlord, viz. : the 
Disrepair want of notice of disrepair. It is a general 
Essential. and well-known principle, appertaining to 


the law of landlord and tenant, that a land- 
lord cannot be made liable in damages for breach of covenant 
to repair until notice of the disrepair has either been -given 
to him or has otherwise come to his knowledge, and until 
a reasonable time has elasped thereafter within which he 
might have executed the necessary repairs in accordance 
with his covenant or agreement. The reason of this rule 
is that the landlord cannot be expected to know what is the 
state of the premises, this being more within the knowledge 
of the tenant who is in occupation, and that consequently 
it would be unreasonable to hold the landlord responsible 
in the absence of notice. Thus, in Makin v. Watkinson, 
1870, L.R. 6 Ex. 25, Channell, B., said: ‘‘ Now here repairs 
are to be done to the exterior of the premises, as to which it 
is just possible that the lessor might by observation acquire 


| a knowledge of their necessity. But the main timbers of 


the building, which must be within its carcase, and the roof 
are to be kept in repair ; and of the repairs required for these 
he could have no knowledge without notice. He could not 
enter to see the condition of those parts, even though inde- 
pendently of his obligation under the covenant, it might be 
of great consequence to him to be acquainted with it. Here, 
therefore, by the rule of commonsense, which is supported 
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by the case of Vyse v. Wakefield, 6 M. & W. 663, we ought 
to import into the covenant the condition that he shall have 
notice of the want of repair before he can be called upon 
under the covenant to make it good.”” Again, Lord Buckmaster, 
in Murphy v. Hurly, 1922, 1 A.C. 369, at p. 376, said : “ There 
are a number of authorities that have followed this principle, 
but there are none that affect the central underlying idea 
that justice requires as a covenant to repair an implication 
that knowledge possessed by one party, and which in the 
position of the parties could not be possessed by the other, 
must be communicated before proceedings can be taken for 
breach of the covenant.” 

There have been recently two cases of importance on this 
question of notice, viz.: Griffin v. Pillet, 1926, 1 K.B. 17; 
70 Sou. J., 110, and Fisher v. Walters, 1926,2 K.B. 70; 70 Sou. J., 
710. The latter case appears to be directly in point, inasmuch 
as in it the question arose whether or not notice was neces- 
sary to make the landlord liable under the undertaking to 
keep the premises reasonably fit for human habitation 
imposed on him by the Housing Act. The facts in Fisher 
v. Walters were shortly as follows: In 1912 a portion of the 
ceiling of the premises in question fell and was repaired. 
About twelve years later the ceiling was whitewashed and 
re-papered, though its condition was not apparently inspected. 
A year later, the ceiling came down again and damaged 
the tenant’s furniture. At the time the ceiling appeared in 
good condition, and there were no warnings that it was likely to 
give way, so that the tenant had no opportunity of giving, 
and consequently did not in fact give, any notice of disrepair 
to the landlord. The Divisional Court held that in the 
circumstances the landlord was liable, apparently on the ground 
that he was given by the Housing Act a statutory right to 
enter and inspect the premises ; cf. now, s. 1 (2) of the Housing 
Act, 1925; though Mackinnon, J., pointed out, 1926, 2 K.B. 
321, that different considerations would arise where the defect 
was a latent defect, of which the tenant could notify the 
landlord. 

If Fisher v. Walters is compared with Morgan v. Liverpool 
Corporation, it will be found that the salient features in each 
case are identical. In each case, the premises came within 
the Housing Act (in Fisher v. Walters, the earlier Housing 
Acts were applied, although the provisions in question are 
identical) ; in each the defect was a latent one, of which the 
tenant had no notice ; in each the landlord had a statutory 
right of entry, and in each no notice of the defect was given 
to the landlord; yet in Morgan v. Liverpool Corporation, the 
Court of Appeal held that the landlord was not liable, because 
of the absence of notice, and that the fact that the landlord 
had a right of entry did not make any difference in this 
respect (cf. Murphy v. Hurly, supra; Broggi v. Robins, 15 
T.L.R. 224). 

In a previous issue of Tur Souicrrors’ JourNnat (70 Sou. J., 
at p. 726), we expressed the opinion that Fisher v. Walters 
was wrongly decided, and it would appear that, although 
this case was not apparently cited to the Court of Appeal in 
Morgan v. Liverpool Corporation, it must now be regarded as 
having been overruled. 

The result is that the ordinary conditions as to notice 
in connexion with a landlord’s liability to repair apply 
equally where the premises come within the Housing Acts. 


NEGLECT OF PUBLIC DUTY. 


In a case at the Greenwich Police-court on the 29th ult., 
in which a man was fined for assulting a police constable, the 
officer stated that, although he called upon the bystanders 
to assist him, no one came forward, but eventually one of them 
fetched a policeman from point duty. Mr. Gattie said: “I 
should like it to be known generally that it is the duty of every 
person, when called upon by a police officer for assistance, to 
assist him, and every person who fails to render assistance is 
liable to be charged with an offence,” 





Correspondence. 
Parking Motors and the Law of Trespass. 


Sir,—Since Messrs. Chester in their letter to you, published 
18th December, criticise the note appearing in your issue of 
20th November on the above subject, on the ground that it is 
‘inaccurate technically, and may be misleading to the public 
practically,” I trust you willallow me toreply. The inaccuracy 
charged is that the law laid down “involves the proposition 
that damage is an essential agreement in a cause of action for 
trespass, which is not good law.”” If by an action for trespass 
Messrs. Chester mean a claim for relief by way of injunction, 
obviously damage need not be proved, but the conditions for 
the success of such a claim were also carefully indicated. 
Can Messrs. Chester cite a case of success in an action for 
trespass on open land where no injury was proved against or 
repetition threatened or right claimed by the defendant ! 
Even in Merest v. Harvey, which they quote, perhaps the 
strongest case of damage in the books, the defendant poached 
and spoilt a shoot, which was certainly proof of injury (see 
Harrison v. Duke of Rutland, 1895, 1 Q.B. 142, at p. 149). 
Unless such an authority exists, and is still good law, I cannot 
admit that there was any inaccuracy in the paragraph. 

Your CONTRIBUTOR. 








Books Received. 


The Incorporated Accountant's Journal. Vol. XXXVIII. 
No. 4. January, 1927. The Society of Incorporated 
Accountants & Auditors, 50, Gresham-street, Bank, E.C.2. 
Annual subscription 12s. 6d. 

The Secretary. Vol. XXIII. No. 12. December, 1926. 
The Chartered Institute of Secretaries, London Wall, 
E.C.2. 1s. net. 

The Minnesota Law Review. Journal of the State Bar Associa- 
tion. Vol. II. No. 1. December, 1926. Faculty and 
Students of the Law School of the University of Minnesota, 
Minneapolis, Minn. 60 cents. 

Isalpa. The monthly Journal of the Incorporated a 
of Auctioneers and Landed Property Agents. Vol I. 
No. 1. January, 1927. Published by the Society, 26a 
Finsbury-square, E.C.2. 3s. 6d. per annum, net. 

Mized Charities. A. H. Wiraers (of Lincoln’s Inn). A 
series of articles reprinted from “THe Soxicrrors 
Journat.” The Soli¢itors’ Law Stationery Society, Ltd., 
104, Fetter-lane, E.C.2., and Branches. 2s. net. 

Quarterly Review of The Licenses and General Insurance 
Company Lid. Vol. 2. No. 4. Christmas, 1926. 

The Publications of The Selden Society. Vol. XIII. 1925. 
The Year Books’ Series. Vol. IX. 4 Edward II. A.D. 
1311. G. J. Turner, M.A. (of Lincoln’s Inn). Quaritch, 
11 Grafton-street, W. 1926. 

Cases on Contract. With Chapters on certain Special Contracts. 
Micuaet E. Rowe, B.A., LL.B., Large Crown, 8vo. 1927. 
pp. xix and 392. Stevens & Sons, Ltd., Chancery-lane. 
15s. net. W.P.H. 








BOOKS FOR THE USE OF JUDGES. 


During the hearing of a case by a Divisional Court 
last month, the Lord Chief Justice said: ‘ It is, unfor- 
tunately, again necessary to draw attention to the inconveni- 
ence caused by failure to furnish lists of books so that copies 
may be ready for the use of the court. It is a well-established 
practice that such lists should be handed to the usher before 
the case begins. In the present case two members of the 
court have copies of the report which is being cited, but the 
third has none.” 

Counsel explained that a list had been supplied, but that 
the difficulty arose through the fewness of available copies 
of that particular report. The Lord Chief Justice said that 
he was not attaching blame to any individual, but wished to 
draw attention to the importance of the rule being observed. 
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LAW OF PROPERTY ACTS. 
POINTS IN PRACTICE. 


Questions from Annual Subscribers are invited and will be answered by an eminent Conveyancer. All questions should be 
addressed to—The Assistant Editor, ‘‘The Solicitors’ Journal,’’ 94-97, Fetter Lane, E.C.4. The name and address of the Subscriber 
must accompany all communications, which should be typewritten (or written) on one side of the paper only and be in triplicate. 
To meet the convenience of Subscribers, in matters requiring urgent attention, answers will be forwarded by post. 











SETTLEMENT—ASSIGNMENT BY REVERSIONERS TO TENANT 
FOR LIFE BEFORE 1926—TITLE. 

592. Y. By his will the testator A devised his real estate 
to his trustees, upon trust for his wife B for life, and on her 
death upon trust for his children C and D in equal shares. 
Testator died in 1917, and his will was proved by B one of 
the executors and trustees the others having renounced 
and also disclaimed the trusts. One of the children C was 
subsequently appointed a trustee of the will along with B. 
By a deed dated in 1922, the children C and D in consideration 
of natural love and affection, granted and released all the 
real estate to which C and D were entitled in equity unto and 
to the use of B, her heirs and assigns, subject to the estate 
for life of B therein to the intent that B might thenceforth 
be seised or entitled in equity to the fee simple in possession. 
B now desires to mortgage the real estate. (1) Is a vesting 
deed required in terms of the L.P. A.,1925, vesting the legal 
estatein B? (2) Does the fact of B possessing the reversionary 
interests under the will of A constitute B an owner in fee 
simple of the real estate freed from the trusts of the will ? 
(3) Having regard to the above title, will a mortgagee be safe 
in accepting a mortgage (a) either from B alone as owner 
in fee, or (b) from B as tenant for life ? 

A. After C or D had executed the conveyance of their 
reversionary interests in 1922, such interests merged to give 
B the equita‘le fee simple, and by the L.P.A., 1925, Ist Sched., 
Pt. I], paras. 3 and 6 (d) the legal fee simple, if vested in B 
and C on 31st December, 1925, vested in B on Ist January, 
1926, therefore she can mortgage accordingly. The land 
not being settled land on 31st December, 1925, or since, 
the first question is answered in the negative, the second 
in the affirmative, and the first alternative put is chosen in 
the third. 

UNDIVIDED SHARES—-PARTNERSHIP—DEATH OF PARTNER 

In 1926—TITLE. 

593. Y. On the 27th of September, 1918 A, B and C pur- 
chased a leasehold property as part of their partnership 
property. A died on the 11th of January, 1926, appointing 
Y and Zas his executors. Prior to the 1st of January, 1926, 
the property was mortgaged by A, B and C (the partners) 
to secure an overdraft at their bank. Since the death of 
A the surviving partners B and C have entered into a new 
partnership and opened a new banking account. The bank 
desire to have a charge on this property to secure the new 
account. The bank contend that the executors of the deceased 
partner must release the interest of the deceased partner 
to the surviving partners. Is this necessary? If not, how 
can the bank obtain a sufficient charge on the property ? 

A. It is not stated whether the conveyance to the partners 
was made to them as joint tenants or tenants in common, 
but, even in the former case, assuming that the partnership 
deed gave them survivorship interests, they were tenants 
in common in equity on 3lst December, 1925, and the L.P.A., 
1925, Ist Sched., Pt. IV, para 1, applied accordingly to 
their interests, notwithstanding the mortgage to the bank. 
Assuming the separate interests were unincumbered, they 
held on trust for sale on 1st January, 1926 under para. 1 (2), 
and B and C continued to do so, the executors of the deceased 
partner taking an equitable interest only. If trustees for 
eale can mortgage, B and C can thus give the required charge 
to the bank. The opinion has already been expressed in 








these columns that trustees for sale have power to mort- 
gage : see answers to Q. 170, p. 420 and Q. 242, p. 541, ante. 
And it appears to have been expressly held that trustees 
holding on the statutory trust for sale may nioitgage with 
the consent of their beneficiaries, see the letter as to re Winton’s 
Settlement, 70 Sou. J., p. 813. 

SETTLED Lanp-—DeEatuH oF TENANT FOR Lire —No VEsSTING 

DEED—ONE REVERSIONER A MENTAL DEFECTIVE 
PROCEDURE. 

594. Y. A, by his will proved on the 10th March, 1911, 
appointed his daughter B sole executrix (no trustees being 
appointed) and gave to B, to receive for her benefit during her 
lifetime, the rents of two cottages, and directed that after the 
death of B the two cottages should revert to his two sons 
C and D in equal proportions. No vesting deed or vesting 
assent was made by B to herself. B died on 12th May, 1926, 
having by her will, proved on the 14th July, 1926, appointed 
E and F her executors. Both C and D are alive and of full 
age, but D is a mental defective and a pauper patient in an 
asylum. The two cottages are only worth about £300. No 
committee has been appointed to the estate of D (the mental 
defective). 

(1) The legal estate would appear to bein Eand F. Will 

an application have to be made to the court to appoint a 

trustee in place of D and to vest the property in U and the 

new trustee as joint tenants upon the statutory trusts ; or 
(2) What will be the best and cheapest way, having regard 
to the smallness of the estate, to carry into effect the will of 

A and vest the property in C and D as joint tenants upon 

trust for sale ¢ 

A. By virtue of the L.P.A., 1925, Ist Sched., Pt. II, 
paras. 3 and 6 (c), the legal estate in the cottages vested on 
Ist January, 1926, in B as tenant for life, and, under s. 30 (3) 
she was trustee for the purposes of the 8.L.A., 1925, with the 
obligation (not, however, fulfilled) to appoint another to act 
with her. On her death the opinion given here is that s. 64 (1) 
of the T.A., 1925, did not generally empower her executors to 
act as §.L.A., 1925, trustees under s. 18 (2), but it conferred 
on them power to appoint such trustees in conjunction with 
s. 36 (1), under which sub-section they could appoint them- 
selves if they pleased. After such appointment the new 
trustees would be in a position to apply for a grant of probate 
to B’s will limited to the settled land under s. 22 (1) of the 
A.E.A., 1925, for it is not agreed that the legal estate is now 
in E and F unless the grant expressly included the settled 
property. Normally their duty would then be, after paying 
or providing for the death duties, to convey or assent to the 
devise to C and D jointly, see 8.L.A., 1925, s. 7 (5), and L.P.A., 
1925, s. 34 (2). Having regard, however, to the fact that D isa 
defective, and that costs must be kept down, it is suggested that 
the new trustees should hold and sell under the statutory trust 
on which they hold by virtue of the L.P.A., 1925, Ist Sched., 
Pt. IV, para. 2. For it is to be noted that, if conveyance is 
made to ( and D and they hold on the statutory trusts under 
s. 34 (2) or s. 36 (1), C cannot appoint a trustee in lieu of D, 
although the latter is unfit to act, without leave in lunacy, 
see T.A., 1925, s. 36 (9), and s. 54 (d). 

CopyHotps—L.P.A., 1922, s. 129 (9)—* AssuRANCE ”— 
WiLt—PropateE—ASSsENT. 

595. Q. A, the owner of copyhold property, has recently 

died leaving her copyhold property to her son B absolutely, 
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whom she appointed sole executor. The probate of the will 
has been produced to the steward of the manor for registration 
and the steward is not certain, in view of s. 129, s-s. (9), of the 
L.P. (Amend.) A., 1924, whether it is necessary to register the 
probate. The sub-section refers to “ a will,” but the document 
produced to the steward is a grant of probate of the will, and 
in fact it may be termed an order of a court of competent 
jurisdiction. The steward is of the opinion that it should be 
registered and that fines and fees should at the same time be 
paid as though the devisee had been admitted tenant. If the 
probate is not registered, the devisee at some future date may 
sell under a recital of seisin, and if his assurance was then 
produced to the steward for registration there would be no 
record to show the steward how this devolution came about. 
The questions are therefore asked : 

(a) Is the probate an order of a court of competent juris- 
diction which should be registered, or is a probate the same 
as a will which does not require registration ¢ 

(6) When should the devisee pay the fines and fees which 
would have been payable by him prior to the commencement 
of this year on admittance ? 

(c) By whom is it meant that the costs referred to in the last 
line of s-s. (9) are to be paid? If it can be argued that a 
probate is not registrable, then on the production of an 
assurance by a personal representative for registration the 
steward would be bound to call for the probate to supply the 
missing link, and it is submitted that the cost of producing the 
probate could not be charged against the steward. 


A. It is agreed that the probate of a will is not an assurance 
of property in ordinary language, being merely evidence, 
although indispensable evidence, that the will is valid. And 
the opinion given here is that the probate of a will is not an 
“assurance ’’ within s. 129 (9). Indeed, if a particular 
document is not an assurance, a certificate of its validity is 
a fortiori not so either, and the probate does not even vest 
the property in the executors, who take under the will. The 
questions are therefore answered :— 

(a) As above. 

(5) All arrears will be payable on the next assurance of the 
property, whether by B or his personal representatives, under 
8-8. (2). 

(c) The opinion is here given that the “ person requiring the 
production ” referred to in s. 129 (9) is the grantee from the 
personal representative (or devisee, if there has been 
assent), who needs it for his title. Incidentally, this 
provision as to production of probate strengthens the 
argument above, for if it had previously been produced to the 
steward for endorsement of his certificate there would be no 
need of the second production. 

RESTRICTIVE COVENANTS IN UNDERLEASE-—REGISTRATION 
UNDER L.C.A., 1925. 

596. Q. In an underlease of a portion of a plot of land for 
the residue of a term of 999 years, less ten days thereof, in 
which the underlessee (a4) covenants to observe the covenants 
including restrictive covenants in the Head lease, and 
(b) entered into new covenants and restrictions of the user of 
the land. In order to protect the interests of the underlessors 
the covenants in (a) and (6), or either of them, should be 
registered at the Land Registry under the L.C.A., 1925. 
The L.C.A., s. 10, seems plain enough, but Sir Benjamin Cherry 
seems to advise registration ! 


A. The opinion of the eminent conveyancer mentioned 
above appears to be misquoted: see ‘“ Wolstenholme,” 
llth ed., p. 584. The Act is definite in excluding covenants 
between lessor and lessor. Possibly a question might arise 
if the lease was capable of being enlarged into a fee simple 
under the L.P.A., 1925, s. 153, as between s-s. (8) and the 
L.C.A., 1925, but since this is an underlease of part, this 
section is hardly applicable. 





MisTtaKE—INTESTACY——ASSENT BY ADMINISTRATORS TO 
DoweEress—EFFECT. 

597. Q. In 1918 J.'T., owner in fee simple of a dwelling-house, 
died intestate leaving his widow and an only child as heiress- 
at-law him surviving. In 1926 letters of administration to his 
estate were granted to the widow and daughter, and later the 
widow and daughter signed an assent purporting to vest the 
property in the widow and a memorandum of this assent was 
endorsed on the grant of administration. This was done 
inadvertently, the solicitor for the personal representatives not 
having in mind the fact that the intestate had died prior to 
1925 and that therefore descent was under the old law. The 
widow proceeded to sell the property, and the solicitor for the 
purchaser took objection that the property belonged to the 
heiress-at-law, subject to the widow's dower, and that the 
assent to the widow was inoperative, the widow not being a 
person entitled to the property by devise, bequest, devolution, 
appropriation or otherwise under s. 36 (1) of A.E.A., 1925. 
If this is correct, the question arises as to how the assurance 
should now be made. Having purported to assent and a 
memorandum thereof being endorsed on the grant, the 
administrators hardly seem in a position to give a statement 
under s. 36 (6) of the said Act, or if they did, it would appear to 
be no protection toa purchaser. Unless it could be said that the 
assent was clearly inoperative, in which case the administrators 
might convey as personal representatives, stating that the 
sale was in the administration of the estate which, as it would 
be required to provide funds to satisfy the two parties 
interested, would be correct. If this course is not feasible, 
what is the best course to adopt ; the property is of small 
value (under £700) and it is desired to avoid expense. 

A. The opinion here given is that, having regard to the 
very clear provisions of s. 36 (4) of the A.E.A., 1925, the 
assent, though by mistake, did operate to vest the legal estate 
in the widow, but, of course, subject in her hands to the 
daughter’s equity to require the mistake to be rectified. If, 
however, the daughter approves of the sale, no difficulty will 
arise, for, on the supposition that the above opinion is wrong, 
the legal estate has remained in the widow and daughter, and 
so in either case a properly drawn conveyance executed by 
both of them will make the purchaser safe. Perhaps he will be 
best advised to have a frank recital of the mistake and a 
conveyance by the widow and daughter as beneficial owners 
according to their interests. Both should acknowledge receipt 
of purchase money. It may be added that the position of 
heir and doweress urlder the new law has been the subject of 
some diversity of opinion, see Q. 421, p. 889, and references 
cited. 
CopyHoLp—UNDIVIDED SHARES—VESTING—APPOINTMENT OF 
New TRusTEES—FINES AND FEEs. 

598. Q. Referring to the answer to Q. No. 379 in the issue 
of the Soxicrrors’ Journat of 10th July, 1926, attention is 
drawn to the schedule of Minor Amendments incorporated in 
the L.P. (Amend.) A., 1926, from which it would seem that 
the legal estate on an appointment of trustees in the place 
of the Public Trustee is to vest by virtue of the Act and not 
under the deed of appointment. There thus being no 
“assurance ”’ of the property, it would seem that the appoint- 
ment is not a “ transaction ” within s. 129 of the L.P.A., 1922, 
and consequently need not be produced to the steward and a 
fine paid? Your reconsidered opinion on the point is 
requested. 

A, The point made is appreciated. It is submitted, how- 
ever, that, having regard to the stringency of s. 129 (1) of 
the L.P.A., 1922, making an unregistered assurance void after 
six months, the title of trustees based on an unregistered 
document as above would be far too doubtful for a purchaser's 
adviser to pass. Have the correspondents considered the 
parallel case of the appointment of trustees in place of the 
Public Trustee by the court under the L.P.A., 1925, Ist Sched., 
para. 1 (4) (iii)? In that case the appointment causes the 
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land “by virtue of this Act” to vest in the trustees, yet 
nevertheless an “‘ order of court” is expressly within the 
L.P.A., 1922, s. 129 (9), defining “assurance ” and would 
have to be produced. And there seems no reason in principle 
why the appointment by the court should be produced under 
compulsion but not a private appointment. 

REGISTRATION OF LocaL LAND CHARGES—SEARCHES. 

599. Y. A county council is empowered by statute to 
execute certain street widening improvements, within the 
district of a borough. The effect of the improvements is to 
place a charge on the adjoining land of private owners. The 
county council recognise no liability to register charges against 
the land with the borough council, which is the local authority, 
as local land charges. Is a purchaser’s solicitor required to 
institute searches with the county council, in addition to 
His Majesty’s and the local land registries, and would the 
county council become, in such circumstances, a further local 
authority within the meaning of the L.R.A. ? 

A. The matter depends on s, 15 of the L.C.A., 1925, and the 
rules made pursuant to s-s. (6). These rules are printed 
ante, p. 271. By r. 1 the proper officer to act as local registrar 
is the clerk to the local authority in whose favour the charge 
is created, with certain specified exceptions, when the proper 
officer is the clerk to the borough or district council. If the 
scheme relates to town-planning, the charge should be regis- 
tered with the clerk to the borough council under r. 1 (1), 
otherwise it is void against a purchase under s. 15 (1) of the 
Act. Having regard, however, to the fact that the rules do 
contemplate that certain charges may be registrable with the 
clerk to the county council, it would not appear to be safe 
to omit the search in his register. Charges by outside bodies 
are covered by the search in the borough register under 
r. 1 (2) and (3). 

SETTLED LanD—REPRESENTATION. 

600. Q. Testator made his will in 1898, appointed his wife 
executrix and his son trustee. The testator died possessed 
of real and personal estate. The wife had a life interest in the 
whole of the property. The testator died in 1899 and his will 
was proved by his widow alone as executrix. The widow died 
in 1926 and under the will the whole of the property has to be 
sold. Is it necessary now that the settlement has come to an 
ead for the trustee to take any steps in the matter to enable 
him to give a good title toa purchaser? Will it be necessary 
for him to take out letters of administration with will annexed 
for the estate undisposed of ? 

A. On the Ist January last the land comprised in the 
testator’s estate was settled land, and, therefore, on the 
widow’s death probate or administration as respects such land 
must be obtained. The trustee seems to be the S.L.A. 
trustee (S.L.A., 1925, s. 30), and is therefore the proper 
person to take out representation. If the widow died testate 
the trustee will take out probate under Ad. of E.A., 1925, 
s. 22; if she died intestate, see answer to Q. 545, p. 1157, 
supra, for best course to follow. After obtaining a grant of 
probate or administration in respect of the settled land 
(it is not stated whether the widow died testate or intestate) 
a written assent must be made in favour of the trustees of the 
will of 1898 to enable them to perform the trusts of the will. 
The trustee can deal with the property other than land alone 
and without obtaining representation. 


SETTLED LanD—VESTING THEREOF IN REVERSIONER— 
SALE. 

601. Q. A testator having made his will in 1921 giving the 
whole of his property real and personal to his wife for life and 
on her death to their only son, appointed his wife sole executrix 
of his will. The testator died in 1926 and probate was taken 
out in her name alone for the whole estate real and personal. 
What steps would be necessary now to vest the land in— 
(a) the son, or (6) a purchaser for value ? 








A. (a) Without sight of the will it cannot be stated whether 
or not the executrix can disclaim her beneficial interest in the 
land. If it is found that she can, then she ought to do so by 
deed ; this would accelerate the son’s interest under the will. 
The executrix would then assent to the vesting of the legal 
estate absolutely and beneficially in the son. If it is found 
that the wife cannot disclaim her beneficial interest in the 
land without disclaiming her whole beneficial interest under 
the will, she would surrender her life interest to the son—after 
u Vesting assent made in her own favour pursuant to 8.L.A., 8. 6. 

(6) The executrix can take title as personal representative 
without any assents or consents. 

UNDIVIDED SHARES—VESTING. 

602. Y. A held an estate in fee simple subject to a mortgage 
dated in 1877, and died in 1889 intestate leaving his mother 
his next of kia (who renounced administration, and released 
in favour of C and D her interest ia the estate), and also two 
sisters, C and D, his co-heiresses-at-law. C and D, therefore, 
took the estate subject to such mortgage as tenants in common. 
D died in 1905 leaving her share of the estate to trustees upon 
trust for sale and to pay the income of the proceeds to C for 
her life. C therefore, before 1926 held, and still holds, one 
moiety in fee simple and the other moiety as tenant for life, 
subject as to the whole to the said mortgage dated 1877 which 
it is now proposed to redeem. 

(1) The land being held in undivided shares, subject to the 
aforesaid mortgage, in whom does the legal estate in the 
entirety now vest by the operaticn of the receat Acts, and 
what vesting assents or deeds (if any) or appointment of 
trustees are now necessary to be executed, C being the 
sarviving administrator of the estate of A ? 

(2) The present trustees of D’s will are E and F, and the 
executors of ©’s will are Eand G. Would it be advisable for 
C by a codicil to her will to appoint E and F as special trustees 
of the settled land; see A. of E.A., 1925, s. 22 (1) # 

A. (1) The legal estate vested on Ist January, 1926, in the 
Public Trustee : L.P.A., 1925, Ist Sched., Pt. IV, para. 1 (4). 
© beiag a person interested in more than an undivided half 
of the land, should appoint trustees in place of the Public 
Trustee : +b. (iv). 

(2) The land is not settled land at all, but is land held upon 
trust for sale, and this question does not therefore arise. 


Unpivipep SHares—Lease To Four Jomntty SYNDICATE 
—DEATH OF ONE BEFORE 1926 AND ONE AFTER—T'ITLE 

603. Q. Lease of a house tc four lessees who were primé faite 
joint tenants. One dies before 1926 and ‘one after; sale by 
survivors; open contract; purchaser’s solicitors know that 
the lessees were a syndicate. Surviving lessees propose 
selling as beneficial owners. Is the purchaser safe in taking a 
conveyance from them as such, or should he insist on their 
selling as trustees for sale under the statutory trust for sale 
of 8. 35 of L.P.A., 1925? Ifa conveyance is taken from them 
as trustees should any agreement entered into by the lessees 
on the formation of the syndicate be brought on the title or 
would a mere recital of the fact of the lessees being a syndicate 
suffice ? 

A. It is to be observed that, whether the survivors purport 
to be beneficial owners or otherwise, they are nevertheless 
trustees for sale either under the L.P.A., s. 36 (1), or 1st Sched., 
Pt. IV,*para. 1. If a purchaser takes a conveyance from 
trustees for sale conveying as beneficial owners, it is not on 
that account invalidated (and in fact some of the new pre- 
cedents are on this model), and he has the fuller covenants for 
title. The answer to the question will to some extent depend 
upon the word “ syndicate.” If the four took the lease upon 
certain trusts under which each was to have a survivorship 
interest they held as trustees for themselves in undivided 
shares, and applying Pt. IV. para. 1 (1), the survivors hold on 
trust for sale. If on the other hand they started as joint 
tenants in law and equity, it might be that one had, by 
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assigning or incumbering his interest before 1926, severed 
the joint tenancy at law, in which case the others would not 
have held the entirety as trustees on 3lst December, 1926, 
and para. 1 (4) would have vested the lease in the Public 
Trustee. If, however, the surviving joint tenants make 
a clear title as such, it must be accepted, and there need be no 
further recital than of their seisin. The knowledge of the 
purchaser’s solicitor of the details of the arrangements between 
the lessees, derived from a different transaction, does not 
affect the purchaser himself with notice of such details: 
see L.P.A., 1925, s. 199 (1) (ii) (b), following the corresponding 
repealed provision in the C.A., 1881. 





House of Lords. 
G. Banham & Co. Ltd. v. F. Reddaway & Co. Ltd. 


10th December, 1926. 
Goops For SALE ABROAD 
Here—TRADE MARKS 


TRADE Mark—DISTINCTIVENESS 
ONLY—ADAPTED TO DISTINGUISH 
Act, 1905 s. 9 (5). 

Evidence of distinctiveness abroad may be some evidence of 
distinctiveness generally, but it is not evidence that a mark is 
adapted to distinguish the goods in this country so as to justify 
registration. 

This was an appeal from a decision of the Court of Appeal, 
1925, 1 Ch. 693. The respondents, who were makers of 
belting and canvas hose, applied to have registered as a trade- 
mark for canvas hose in Class 50 a mark consisting of three 
parallel red stripes extending throughout the length of the 
hose. The application was opposed chiefly on the ground of 
want of distinctiveness. The mark had been adopted by the 
respondents mainly for the purposes of their export trade, but 
it had not been used in the United Kingdom. At the hearing 
the respondents offered to submit to a limitation confining the 
use of the mark to goods for export to the United States and 
Canada. The Registrar refused the application on the ground 
that the mark was not adapted to distinguish the applicants’ 
goods, and his decision was affirmed by Tomlin, J. The 
Court of Appeal held (reversing Tomlin, J.) that the mark was 
adapted to distinguish the goods in this country and directed 
the Registrar to proceed with the registration of the mark, but 
with a restriction of the user to the United States and Canada 
as offered by the respondents. 

Viscount Duneptn, in the conrse of his judgment, said thata 
proposed trade-mark was not an absolute right, but a privilege 
which, under certain circumstances, so far approximated to 
an absolute right that it must be granted. It was true that 
an appeal lay from a decision of the Registrar, but unless he 
had gone clearly wrong his decision ought not to be interfered 
with. The reason for that was that to determine whether a 
trade-mark was distinctive or not was a practical question 
to be settled by considering the whole of the circumstances 
of the case. The word “ distinctive” in the Act was not a 
scientific definition, but rather an indication of a practical 
standard to which the Registrar was bound to conform. Now, 
if the mark was one to which registration had been rightly 
refused for use in this country, did it become registrable 
because the applicants consented to a condition that they 
would only use it in certain other specified places ? Tomlin, J., 
was right when he said that “ adapted to distinguish ” meant 
adapted to distinguish in this country. It was one thing to 
limit the use of a mark registered in this country by declaring 
that it was only to be used in certain countries besides this ; 
it was quite another to try to make a mark ex hypothesi 
unregistrable here effective as a trade-mark elsewhere by 
saying that its use would be confined to certain other specified 
countries. He agreed with Tomlin, J., when he said that 


though evidence of user in another country may be some 
evidence of distinctiveness it could not be evidence that the 
mark was adapted to distinguish in this country. 
therefore should be allowed. 


The appeal 





The other noble and learned lords concurred. 
CouNnsEL: Whitehead, K.C., and Trevor Watson ; 
Duncan Kerly, K.C., and Moritz, K.C.; 


Sir 
Attorney-General 
(Sir Douglas Hogg, K.C.), and Dighton Pollock. 


Soxicrrors: Bristows, Cooke & Carpmael; W. J. & E. H. 
Tremellen, for Blair & Seddon, Manchester; Solicitor to the 


Board of Trade. 
[Reported by 8S. E. Win11aMs, Esq., Barrister-at-Law.] 


Vincent v. Southern Railway Co. 
14th December, 1926. 


RaILwAyY—NEGLIGENCE—BrEacH OF Statutory Duty— 
Duty To ProvipE a Look-ouT—PREVENTION OF ACCIDENTS 
Ru es, 1902, r. 9—FataLt AccIDENTs ACT. 


The widow of a ganger killed while working on the ratlway 
brought an action against the respondents for damages for breach 
of statutory duty in not providing a proper look-out. 

Held, that the accident was caused not by the respondents’ 
breach of duty but by the carelessness or default of the ganger. 


It appeared that just before the accident a ganger named 
Vincent and another man named Stockwell, or one of them, 
had been engaged in repairs on the down line, that they saw 
the down train approaching and stepped aside for safety, 
and that, not seeing the up train, probably because the noise 
of two other trains prevented them from hearing its approach, 
they went in a leisurely way on the up line and were killed. 
The statutory duty referred to was imposed by r. 9 of the 
Prevention of Accidents Rules, 1902, which provided that 
where any danger was likely to arise in repairing the lines 
the railway company should provide a good look-out for giving 
warning of approaching trains. The rule had been brought to 
the notice of the two men, both of whom were qualified to 
act as look-out men. The action was tried by Avory, J., and 
judgment was given for the defendants and an application to 
the Court of Appeal for a new trial failed. 

The Lorp CHANCELLOR said the duty of a company in any 
case of danger was an absolute duty to provide a look-out 
man and to see that he was instructed to act, and if in any 
case it were proved that the foreman to whom that duty was 
entrusted had failed in his duty and had not appointed a 
look-out man, the company might well be held liable for injury 
happening to any member of the gang other than the foreman 
himself. That did not mean that the company, in charging 
the foreman or ganger with the duty of appointing a member 
of his gang to act as look-out, were taking an unreasonable 
course, and he saw no reason why the foreman or ganger 
should not be selected for that duty, but nevertheless, if he 
should fail in that duty, the company might be liable for the 
consequences of the default to any person not concerned in it. 
Assuming that to be the effect of the rule, there were in the 
present case two considerations which were fatal to the 
appellant's claim. In the first place, there was no evidence 
that Vincent failed to appoint a look-out. Indeed, the jury 
found that Stockwell was provided as a look-out man, and 
there was ample evidence on which they could so find. If so, 
the right conclusion appeared to be that at which the jury 
arrived, namely, that the accident was due, not to any 
negligence or breach of duty on the part of the company, but 
to the carelessness of the two men. But, secondly, if it were 
found that Vincent had failed to instruct Stockwell to keep a 
look-out, then Vincent would have been in default for not 
complying with the company’s regulation and his representa- 
tive could not recover for the consequences of his own default. 
On both grounds the appellant was out of court, and as no 
other negligence was now alleged the appeal failed and must 
be dismissed with cots. 

The other noble and learned lords concurred. 

CounsEL: Mitchell Banks, K.C., W. Shakespeare and 
Berryman ; Schiller, K.C., and Hilbery. 





Souicitors : Pattinson & Brewer ; W. Bishop. 
(Reported_by,S. E.\WILt1aMs, Esq., Barrister-at-Law.] 
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Court of Appeal. 
No. 1. 

Morgan v. Liverpool Corporation. 16th December, 1926. 
LANDLORD AND TENANT—HOUSE LET AT SMALL WEEKLY 

Sum—InJsury To TENANT THROUGH BREAKING OF WINDOW 

CorpD—No Notice Given or Corp BEING DEFECTIVE— 

CLAIM AGAINST LANDLORD FOR DaMaGES—HOvusE “ REASON- 

ABLY FIT FOR Human HasitaTion ’—Goop TENANTABLE 

Reparr—Hovsine Act, 1925, 15 Geo. 5, c. 14, 8. 1— 

INCREASE OF RENT AND MortTGAGE INTEREST ( RESTRICTIONS) 

Act, 1920, 10 & 11 Geo. 5, c. 17, s. 2. 


The plaintiff was tenant of a house of the defendants, the 
original rent of 5s. 6d. a week having been raised to 8s. 1d. under 
the provisions of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920. Owing toa window cord having broken, 
a window fell on and injured the plaintiff's hand. No notice of 
the window cord being broken had been given to the defendants, 
but the plaintiff sued them for damages. 

Held, reversing a judgment for the plaintiff in the Liverpool 
Court of Passage, that, owing to the failure to give notice of the 
want of repair, the plaintiff could not recover. 

Held by Lord Hanworth, M.R., but Atkin and Lawrence, L.JJ. 
dissenting upon that point, that the breaking of the window cord, 
being an ordinary incident of habitation, such as might happen at 
any time and in any house, the plaintiff could not mavntain 
that there was a breach of the covenant to keep the house “* fit for 
human habitation” within the meaning of 8. 1 of the Housing 
Act, 1925, or “in good and tenantable repair” within the 
meaning of s. 2 (5) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920. 


Appeal from a decision of the judge at the Liverpool Court 
of Passage. The short facts are set out in the head-note. 
Section 1 of the Housing Act, 1925, provides that in the case 
of the letting of small houses (the rent not exceeding £40 in 
London «nd £26 elsewhere) there shall “‘ be implied a condition 
that the house is at the commencement of the ‘tenancy, and 
an undertaking that the house will be kept by the landlord 
during the tenancy, in all respects reasonably fit for human 
habitation.” Section 2 of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920, provides that a landlord 
may, in certain cases where the costs of repairs falls upon bim, 
raise the rent, and by s-s. (5): “For the purposes of this 
section the expression ‘repairs’ means any repairs required 
for the purpose of keeping premises in good and tenantable 
repair . . . and the landlord shall be deemed to be responsible 
for any repairs for which the tenant is under no express 
liability.” The plaintiff contended that there was a breach 
by the defendants of the implied covenant to keep the house 
“fit for human habitation,” or “in good and tenantable 
repair,” and that they were liable to compensate him for the 
injury suffered. He was awarded £24 damages. The 
defendants appealed ; the Court allowed the appeal. 

Lord Hanwortu, M.R.., said that, as regards the expressions 
used in the Act of 1925, he asked himself whether the fact 
that a window cord was broken was evidence that a house was 
not “fit for human habitation.” The judge below had 
attached importance to the words “ in all respects ” in s. 1 of 
the Act of 1925, but it must be remembered that it also 
contained the word “ reasonably.” Although the two terms 
might seem antagonistic, one had to exercise common sense. 
He did not wish to say anything which would cut down the 
responsibility of landlords for the condition of houses like that 
of the plaintiff, yet the breaking of a window cord was an 
accident which might take place at any time and in any class 
of house ; it was an ordinary incident in the habitation of a 
house which did not appear to be of much assistance in 
determining whether the house was or was not fit for human 
habitation. His lordship then dealt with the claim that the 
appellants had failed to keep the hous in good tenantable 
tepair within the meaning of the various Rent Restriction 








Acts, and in particular within the scope of s. 2 of the Act of 
1920, which implies a liability for repairs upon a landlord who 
had raised the rent. Continuing, he said that even if the 
respondent could establish that proposition, and could assert 
the liability to repair the window, yet even then it was difficult 
to say that if a window cord broke the premises were not in 
good and tenantable repair. On the whole, he could not agree 
with the judge of the Court of Passage that there was that 
liability upon the appellants in respect of the slight mishap 
which had occurred. But, more than that, it had long been 
the law that when there was a liability upon the landlord to 
keep a house in repair, the tenant, to make the landlord liable 
for resultant damages, must give notice to him of whatever 
was out of repair, because the tenant would naturally know 
better what the condition of the premises was. The principles 
of that rule were laid down by Lord Sumner in Murphy v. 
Hurley, 66 Sov. J. 314; 1922, 1 A.C., at p. 389. It was said 
that that rule only applied where the landlord had no right to 
enter the premises for the purpose of inspection, and that here 
the appellants had an agreement with the tenant by which 
they were entitled to enter and inspect ; but Lord Russell of 
Killowen, in Broggi v. Robins, 15 T.L.R. 224, had held that 
there must be notice inany case. In Murphy v. Hurley, supra, 
it was clearly laid down that in a case like the present notice 
should be given, even if the landlord had a right of access. 
The appeal must therefore be allowed, with costs. 

ATKIN and Lawrence, L.JJ., delivered judgments agreeing 
that the appeal should be allowed upon the ground of failure 
to give notice, but differing from the Master of the Rolls upon 
other points. 

CounsEL: Singleton, K.C., and W. Clothier for appellants ; 
Raleigh Batt for respondent. 

Souicirors: F. Venn & Co., for W. Moon, Town Clerk, 


Liverpool ; Attenboroughs, for R. Barrow-Sicree, Liverpool. 
(Reported by G. T. WHITFIELD-Hares, Esq., Barrister-at-Law.] 


Republica de Guatemala v. Nunez. 
17th December, 1926. 

INTERPLEADER- APPEAL—CONFLICT OF Laws—Lex situs— 
Dest — AssiGNMENT — VaLipity —- Foreign Partizs— 
DEBT PAYABLE IN ENGLAND. 

An assignment of a debt, made payable on demand in England, 
between two citizens of a foreign country who are domiciled there, 
is governed by the law of that country, and if it is invalid by the 
law of that country it will not be held valid in this country merely 
because it is in accordance with the requirements of English law. 

Decision of Greer, J., 70 Sou. J. 858, affirmed. 

Appeal and cross appeal from the judgment of Greer, J., 
70 Sou. J. 858, on an interpleader issue. The plaintiffs, the 
Republic of Guatemala, claimed to recover £22,096 9s. 10d., 
which was deposited in 1906, by Don Manuel Estrada Cabrera, 
the then President of the Republic, in his own name wiih 
Messrs. Lazard Bros. & Co., Limited, bankers in London. 
Cabrera was deposed in 1920, and the plaintiffs alleged that 
Cabrera had transferred to them, as public funds, the money 
in question by letters dated 12th July and 11th October, 1921. 
A son of Cabrera, Don Manuel Estrada Cajas Nunez, also 
claimed the money, and he relied on a letter dated 24th July, 
1919, which, he said, operated as an assignment of the money 
to be paid in London on demand. He further alleged that 
the letters dated 12th July and 11th October, 1921, relied on 
by the plaintiffs, were signed by Cabrera under duress and 
while he was in prison, where he ultimately died, and that in 
such circumstances no court would give effect to them. The 
plaintiffs did not admit that the letter of 24th July, 1919, was 
written at that date, and contended that it was invalid as an 
assignment or gift. Messrs. Lazard Bros. & Co., Limited, 
refused to hand over the money to the plaintiffs, who thereupon 
issued a writ. The bank then brought the money into court 
and Don Manuel Estrada Cajaz Nunez was substituted as 
defendant. Greer, J., said that the plaintifis did not cross 
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the boundary that divided strong suspicion from convincing 
proof, and he was not satisfied that the money did not belong 
to Cabrera, or that he had voluntarily transferred it to the 
plaintifis. His lordship held that the defendant's claim also 
failed. The defendant appealed and the plaintiffs cross 
appealed. 

Bankes, L.J., in the course of his judgment, having dealt 
with, and overruled, a preliminary objection, taken on behalf 
of the plaintiffs, that no appeal lay from a decision of a judge 
on an interpleader issue, said that Greer, J., had dealt fully 
with all the points brought before him in support of the claim 
of the Republic. He had decided against the plaintiffs’ claim 
and the court had dismissed the plaintiffs’ cross appeal from 
that part of Greer, J.’s, judgment. On the appeal of the 
defendant Nunez, the question of what law was to prevail 
was all important, because, according to the law of Guatemala, 
the document on which the defendant relied as an assignment 
was null and void, whereas, according to English law, it was 
valid. A number of authorities had been cited in support of 
the proposition that a chose in action had a location, or a 
quasi-location, which determined the law applicable to the 
contract. The dictum of Day, J., in Lee v. Abdy, 17 Q.B.D. 
309, at p. 312, that a chose in action had no locality, was not 
well founded. So far as the rule in “ Dicey’s Conflict of 
Laws,” with regard to the validity of an assignment of a 
debt according to the lex situs, is concerned, Greer, J., had 
pointed out that the authorities quoted in support of the 
rule did not bear out Mr. Dicey’s statement. It was 
unnecessary to discuss the question whether Mr. Dicey’s rule 
applied. It found support in some circumstances and in 
cases where the dispute arose on the original contract itself. 
Where the appellant’s argument failed was in not appreciating 
the distinction which existed between cases where the dispute 
arose on the original contract and where, as here, the dispute 
was not in reference to the original contract at all, but was 
one of priorities. Attention was drawn by Marshall, C.J., to 
the distinction between the two cases in Harrison v. Sterry, 
5 Cranch., at p. 298, where he said: “ The law of the place 
where a contract is made is generally speaking the law of the 
contract, i.¢., the law by which the contract is expounded. 
But the right of priority forms no part of the contract itself. 
It is extrinsic.” It appeared to be accepted that the claim of 
the Republic to the money must be governed by the law of 
Guatemala. There was plenty of authority in support of 
that view. In this case two rival claimants were, by our 
interpleader procedure, brought face to face. The original 
debtor had dropped out and there was no dispute on the 
original contract. It was a question between two persons 
resident and domiciled in Guatemala at the time when their 
respective titles are alleged to have accrued. What difference 
in principle was there for the present purpose between the 
claim of the Republic of Guatemala (which, it was not disputed, 
must be ascertained according to the law of Guatemala) and 
the claim of the defendant ? If, instead of claiming as assignee 
of his father, he was claiming as beneficiary under his father’s 
will the case would be unarguable. The alleged distinction 
between the two cases was not established. Both on principle 
and on authority the judgment of Greer, J., was correct. The 
appeal must be dismissed. 

Scrutron and Lawrence, L.JJ., delivered judgments 
concurring in dismissing the appeal. Appeal dismissed. 

CounsEeL: Comyns Carr, K.C., and Perey Handcock ; 
Birkett, K.C., and Harold Murphy ; J. Douglas Young. 


[Reported by T. W. MorGgay, Kaq., Barrister-at-Law.| 


The attention of the Legal Profession is called to the fact 
that the PHCENIX ASSURANCE COMPANY Ltd., Phoenix 
House, King William Street, London, E.C.4 (transacting 
ALL CLASSES OF INSURANCE BUSINESS) invites 

roposals for Fidelity Guarantee and Court Bonds, Loans on 
Goveniene and Life Radenestn. Branch Offices at 11, Waterloo 
Place, S.W.1; 187, Fleet Street, E.C.4; 20-22 Lincoln’s Inp 
Fields, W.0.2, and throughout the country. 





Cases Falling within Order iii, Rule 6 


AND 
Points of Procedure arising under Order xiv. 


Lord Justice Atkin presided at a recent meeting of The 
Solicitors’ Managing Clerks’ Association in the Gray’s Inn 
Hall, when Mr. N. L.. Macaskie delivered an important lecture 
onthe above subject. Mr. Macaskie said :—- When I was called 
upon by your lecture secretary, Mr. Hammond, three months 
ago to deliver a lecture, I acquiesced very readily, I was flattered 
by the compliment, but I found some difficulty in making up my 
mind what subject to choose. Eventually I decided, with his 
assistance, upon the subject upon which I am going to 
endeavour to lecture this evening. I thought that it was a 
subject which was bound to be of general interest to solicitors’ 
managing clerks. I also had in mind that in all probability 
the truth was that they knew a good deal more about the 
subject than I did myself. I have certainly in the course of 
my enquiries discovered that I knew far too little of the 
subject of Order III, Rule 6, and the procedure under Order 
XIV for obtaining summary judgment. The subject of my 
lecture, as you know, is ‘ Cases falling within Order III, 
Rule 6, and points of procedure arising under Order XIV.” 
Those two orders of the Supreme Court were devised, I think 
one learned judge said, for the purpose of facilitating the 
High Court in collecting debts. It was with that object that 
those rules were formed. These rules provide, especially 
under Order XIV, a method of obtaining speedy judgment 
and relief in certain cases. As Lord Justice Buckley, now 
Lord Wrenbury, observed in the case of Symon & Co. v. 
Palmer’s Stores, reported in 1912, 1 K.B., at p. 259, this 
procedure reverses the ordinary procedure, Vhereas in 
litigation you have a trial which precedes judgment, here you 
have judgment without any trial at all. It is just because of 
that fact, that the particular provisions of Order III, Rule 6, 
and of Order XIV must be scrupulously observed by plaintiffs 
seeking to get judgment under those orders—just because he 
is avoiding the necessity of any trial and obtaining, by virtue 
of these orders, summary judgment without any trial. The 
cases in which a plaintiff is entitled to make use of Order III, 
Rule 6, and later on of Order XIV, are set out, as you know, 
in Rule 6 of Order III. I am not going to spend any time in 
examining the cases mentioned in that rule, except to 
emphasise this, that only in those cases where a plaintiff seeks 
to recover a debt or liquidated demand is he entitled to avail 
himself of Order XLV, which enables him to apply for judgment 
at the threshold of an action of this kind whieh falls within 
the six cases which are set out quite plainly in the rule, and 
which you ought always to examine carefully. In actions of 
this kind the main point for you to make up your mind upon 
is whether what you are proposing to claim for, and to indorse 
your writ with a statement of claim instead of the ordinary 
indorsement, is a debt or a liquidated demand, and not 
something which does not fall within the definition of a debt 
or liquidated demand. A debt or liquidated demand has been 
stated to be something which is capable of exact calculation. 
I have no doubt that there is not a gentleman in this hall who 
does not appreciate what a debt is and what a liquidated 
demand is and what it is not. The distinction between a debt 
and a liquidated demand, and something which is unliquidated, 
is, where the calculation of the amount you are claiming is to 
a certain extent, it may be wholly, or only partly, a matter of 
opinion. That is why, if you are proposing to claim in an 
action on a contract for damages, damages are necessarily 
something which are not susceptible of exact calculation, but 
are a matter of opinion. You must make up your mind upon 
the point as to whether it is a debt or a liquidated demand, 
or whether it is something which does not fall within that 
definition. It frequently happens that the managing clerk 
concerned is puzzled to know whether what he is asked to sue 
for is a liquidated demand or a debt, or whether it is something 
which does not fall within the definition of either a debt or 
liquidated demand. If he applies that test he ought to have 
no difficulty. I need not remind you of the instances which 
are set out in the rule of those cases which come within the 
rule, because they are all clearly stated in Rule 6. I think it 
is rather important that one should occupy the comparatively 
short time that one has in considering the procedure which 
you have to follow, the requisites of Order XIV. 

Before I come to that, may I say one word with regard to 
the indorsement of the statement of claim on the writ. The 
heading of the indorsement is necessarily the words “ statement 
of claim.’’ The indorsement itself of your claim for your debt 
or liquidated demand is to be found in those examples given 
in Appendix C attached to the Rules of the Supreme Court. 
It has been pointed out that in some respects those forms of 
indorsement are not quite correct or regular. I should recom- 
mend the managing clerk concerned to look to the rather more 
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careful forms given in ‘‘ Chitty’s King’s Bench Forms”’ at 
pp. 54 to 60. It seems hardly necessary to mention it, but 
with regard to an indorsement of a claim for a debt or 
liquidated demand, in such a case you must be careful to see 
that the indorsement contains nothing else. There can be no 
question of your including in the statement of claim indorsed 
on the writ a claim for anything like an injunction or a 
receiver, still less a clause for damages. It happens sometimes, 
either due to inadvertence or genuine ignorance, that you have 
a claim properly indorsed upon the writ, but with it some 
claim which should not have been indorsed. There is a pro- 
vision under Rule 1 (b) of Order XIV under which the master 
is empowered, if he chooses to exercise the powers given to 
him, to amend the indorsement on the writ by striking out 
so much of the claim as is not properly indorsed, because it 
does not fall within Order III, Rule 6, or he may deal with 
the claim specially indorsed as if no other claim had been 
included in the indorsement, and allow the action to proceed 
as respects the residue of the claim. I draw attention to the 
necessity of seeing that nothing but the claim which can be 
indorsed under this rule should be specially indorsed on the 
writ, because if a mistake is made the defendant will take 
advantage of it. When you come before the master on 
application for judgment under Order XIV the defendant 
may object that the application is wholly irregular without 
the necessity of putting forward any affidavit, and it may 
well be that the master will think it so grave as to justify him 
in dismissing the application with costs. Therein lies the 
necessity of seeing that your specially indorsed writ is properly 
framed within Order III, Rule 6. 

_Now I come to the application for judgment under Order 
XIV. Before I proceed to deal with that aspect of the matter, 
I would like to ask you to bear in mind that in a very large 
number of cases the debt or liquidated demand may be for a 
sum less than £100. As you know, when your claim is for a 
sum of £100 or under, the proper tribunal, or certainly, the 
tribunal which has jurisdiction to entertain it, is the county 
court. Why I invite your attention to this point is this. You 
are quite at liberty to issue a specially indorsed writ in the 
High Court, and then proceed to ask for judgment under 
Order XIV, although your claim is for less than £100. I 
invite your attention to this fact because, as you may know, 
under the County Court Act of 1919, s. 11, and under s. 20 of 
the Administration of Justice Act, 1925, it is provided that if 
you recover in your action £40 or under you may get no costs 
at all, unless you can persuade the judge who.is trying the case 
that there was a special reason for bringing the action in the 
High Court, and persuading the judge, because of that, to 
make a special order as to costs. In many cases judges will 
not do that, and so you must bear that in mind. Again, if you 
succeed in recovering more than £40, but under £100, you are 
only entitled to county court costs on such a scale as is appro- 
priate to the amount you have recovered. That being so, it 
should give you pause before you issue your writ in the High 
Court, where the sum is under £100. But still there is this, 
which I ought to mention, that there is a second proviso to 
s. 11 of the County Courts Act, which provides that if you 
should bring your action, and if within twenty-eight days of the 
issue of the writ, you have obtained judgment for £20 or over, 
you then become entitled to the costs on a scale which, | 
think, you will find set out on p. 165 of the last edition of the 
White Book. That scale provides that when you are successful 
in persuading the master to allow you to sign judgment for 

20 or over within twenty-eight days after the issue of the 
writ, then you may be entitled, where you have recovered 
over £20, but under £40, to a sum of £9 18s. 6d., in town cases, 
and a little more in country cases. That is what you should 
bear in mind when you are considering the question whether 
it is proper or advisable to issue a specially indorsed writ 
where your claim is for an amount under £100. You must 
bear in mind, too, the provision to which I have just drawn 
attention, the proviso which may entitle you to costs if you 
get leave to enter judgment for a sum of over £20. You have 
to be pretty sure that that is what is going to be the result 
before you issue your writ, because if there is going to be any 
doubt about it, and you do not get your judgment, and the 
defendant gets leave to defend, the action comes on in the 
ordinary course, and then you run the risk, where you recover 
less than £40, of never getting any costs at all, and where 
you recover under £100, but above £40, getting such costs 
as you would have got if you had brought the case in the 
county court. That is the first consideration I draw your 
attention to, and it is one which you should bear in mind 
before you start settling your spectolly indorsed writ where the 
amount is under £100. 

Assuming that we have arrived at the point at which your 
specially indorsed writ is well and truly specially indorsed, 
and you now want to proceed to apply to the court for judg- 
ment under Order XIV. You have then to comply with the 








provisions laid down in Rule 1 (a). I am now speaking of a 
plaintiff. The conditions precedent to an application for 
judgment under Order XIV are, first of all, that the defendant 
shall have appeared. Secondly, that the writ is properly 
indorsed as a specially indorsed writ. Thirdly, you have to 
have an affidavit which complies with the requirements laid 
down in Rule 1 of Order XIV. I was going to suggest that 
before you entertain making an application there is, perhaps, 
a fourth condition precedent which you should be careful 
to bear in mind, that is, whether the defendant has already 
in correspondence, either before action or, at all events, before 
you have taken out your summons for judgment under 
Order XIV, foreshadowed what looks like, at all events, a 
bona fide defence. I mention that, and I will tell you why. 
By Rule 9 (b) of Order XIV, it is provided: ‘ If the plaintiff 
makes an application under this order where the case is not 
within the order, or where the plaintiff, in the opinion of the 
judge, knew that the defendant relied on a contention which 
would entitle him to unconditional leave to defend, in any of 
such cases the application may be dismissed with costs to be 
paid forthwith by the plaintiff.” 1 draw your attention to 
that because, should you, well knowing that the defendant, 
either himself or through his solicitors, has intimated to you 
that he has a good defence, or certainly has a defence which, 
if put upon affidavit, will more than satisfy the Master that he 
is entitled to unconditional leave to defend, go on, in face of 
that statement, and take out a summons for summary judgment 
under Order XIV, you run the risk of the master who entertains 
the application when it comes on, ordering that you pay the 
defendant’s costs of the application you have taken out, 
because you knew perfectly well, or ought to have known, 
that a good defence had been foreshadowed. I do not say 
that that would happen in every case, or in many cases, because 
a solicitor, or his managing clerk, advising the client, is not 
bound to believe what is set forth in the defendant’s letters or 
in his solicitor’s letters. After all, the solicitor is only writing 
on the instructions of his client. It may be that the client 
has over-stated the nature of the defence or the worth of the 
defence of which he is speaking ; and you, acting for the plaintiff 
may have information in your hands suflicient to justify you 
in saying that this defence foreshadowed beforehand is a 
sham, or that there is no substance in it. In such a case, you 
would be warranted in going on and you would be able to 
satisfy the master, whatever was said, that you were warranted 
in taking out the application. Now, having taken out the 
summons returnable in four days after service, the summons 
should be accompanied by the aflidavit upon which the plaintiff 
relies. Now I come toa very important part of the application 
for judgment under Order XIV. ‘The affidavit is an essential 
part of the application. It is a very short and sweet aflidavit, 
bitter to the defendant possibly. It is a short and sweet 
affidavit if you confine the aflidavit upon which you rely 
when acting for the plaintiff, to the form of aflidavit indicated 
in the rule which provides that all the plaintiff is required to 
say is to be able to swear positively to the facts verifying the 
cause of action and his claim, and stating that in his belief 
there is no defence to the action. That is an affidavit that 
takes up very few lines. If you look at,the forms of affidavit 
in support of application for judgment under Order XIV, 
which are set out in ‘* Chitty’s King’s Bench Forms,”’ starting 
at p. 113, you will see that they are of the utmost brevity. 
They apply literally with the words stated in the rule. The 
plaintiff who swears the aflidavit, or some other person who can 
swear positively to the facts, must depose to the essentials 
I have just read out, and which are stated in thé rule. It 
frequently happens that the plaintiff himself, who is suing, 
is not able to swear to the facts of his own knowledge, and it, 
therefore, follows that some agent, servant or subordinate in his 
employment who does know, has to swear the affidavit. 
That person must be able to swear positively to the facts. 
In this connection | call your attention to the case of Lagos 
v. Grunwaldt, reported in 1910, 1 King’s Bench, at p. 41. 
In that case the plaintiff was an Argentine solicitor, suing fora 
sum of costs incurred in an action on behalf of his client. 
He had to bring an action in order to get them. He instructed 
a solicitor in London to act for him. ‘The aflidavit in support 
of the summons for judgment, under Order XIV, was sworn 
by the solicitor. The solicitor was only able to say that on 
information given to him by his client the amounts claimed, 
which comprised a variety of items, were properly due and had 
not been paid. It was held in that case by the Court of 
Appeal that the affidavit was bad, because, although this 
gentleman honestly swore to what he believed was true, he 
could not swear positively of his own knowledge to the facts. 
So what you have to be careful of is, where the plaintiff himself 
is not able to swear, the affidavit, at all events, it shall be 
sworn by a gentleman who really can speak of his own know- 
ledge to the facts which have to be deposed to in the affidavit. 
Then there was another case (I have mentioned it before) of 
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Symon v. Palmer's Stores, Lid. That is a more recent case. 
That case is reported again in the Court of Appeal, in 1912, 
1 King’s Bench, at p. 259. There the affidavit was sworn by 
the manager. From his position in the firm, and from the fact 
that he was not able to swear definitely to all the facts con- 
tained in the affidavit, it was held that the affidavit was 
insufficient and bad, was not good enough, therefore, to support 
an application for judgment under Order XIV, and that the 
learned master, in the first instance, should have dismissed the 
application. Then there was another of Pathe Freres 
Cinema Limited v. United Electric Theatres Limited, reported 
in 1914, 3 King’s Bench, at p. 1253. That was a case where 
a company was suing. As you know, a company can only 
act through its officials and officers. There the affidavit 
was sworn by a clerk in the plaintiff company’s employ, who 
swore that the matters deposed to by him were, within his 
knowledge, and that it was within his knowledge that the 
debt had been incurred and was still unpaid. That was 
held to be sufficient, although he did not go further and say 
what was his source of knowledge. When you are asked to 
prepare an affidavit in a claim by a company which has to be 
sworn by one of the officials of the company, you would do 
well to look at the form of affidavit which was used in that 
case. If you confine your affidavit to the exact form which 
was used there, which obtained the approval of the Court of 
Appeal, you will find that no defendant will be able to attack 
it successfully. The form of affidavit as stated in the rule 
should verify the cause of action. The form of affidavit is 
set out in the precedents given in “ Chitty’s King’s Bench 
Forms ”’ : A.B., make oath and say as follows :—the 
defendant C.D. is justly and truly indebted to me in the sum of 

and then you state shortly the cause of action as it appears 


case 


in the Statement of Claim indorsed on the writ, and then 
you say: and was so indebted at the commencement 
of this action. The particulars of the said claim 
appear by the indorsement on the writ of summons 
in this action. Then in the second paragraph: I verily 
believe that there is no defence to this action. The 


affidavit, although it is important that it should state those 
essential facts, is quite short. I do not know if any of you 
gentlemen have ever had to appear for moneylenders. It 
frequently happens that a moneylender finds that his debtor 
does not pay and he him. So far as a claim by 
a moneylender is concerned, where he employs this means of 
obtaining summary judgment under Order XIV, where the 
claim includes a claim for principal and interest, it has been 
suggested that the moneylender'’s affidavit, when he speaks 
of believing that there no defence to the action, should 
contain a qualification far the money advanced 
concerned,”’ because in view of the provisions of the Money- 
lenders Act, which enables a borrower to re-open a money- 
lending transaction, either on the ground that it is hard and 
unconscionable or because the interest charged was excessive. 
it would not be correct or proper for the moneylender to swear 
that he verily believed there was no defence to his action 


has to suc 
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which included both principal and interest. He would be 
quite right, therefore, in saying “ so far as concerns the 
principal advanced,” if his claim included a claim for unpaid 
principal advanced. One small point which you have to 
consider is whether you should exhibit with your affidavit 


the documents upon which you rely, or which may show quite 
conclusively that the debt has been incurred and still remains 
unpaid. The practice book seems to indicate that the view 
of the masters is that it is unwise to do more than swear an 
affidavit in the short terms set out in the precedents to which 
I have referred. If it should become necessary, when the 
defendant swears an affidavit which up some of 
defence, which you can tear to shreds by exhibiting to an 
affidavit in reply documents which show that the defendant's 
alleged defence is a sham, there would be no difficulty, | 
should imagine, in asking the leave of the master to swear an 
affidavit in reply, telling the master that you have documents 
which, if exhibited and produced, will show that the defence 
set up in the defendant's affidavit is worthless. It is much 
better, therefore, that you should defer any idea of exhibiting 
documents to your affidavit until it becomes necessary, until 
after you have seen the defendant’s affidavit, and you should 
defer that, therefore, to an affidavit in reply. 
(To be continued.) 
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THE MUTUAL PROPERTY INSURANCE COMPANY 


LIMITED. 

During 1926, the total amount advanced to policy-holders 
of the Mutual Property Insurance Company, Ltd., of 159-165, 
Great Portland-street, London, W.1, for the purchase of 
house property was £295,100, compared with £258,720 for 
1925. The total amount advanced up to the end of 1926 wa: 


£1,137,957. 





Societies. 


The annual general meeting of the Bar will be held in the 
Inner Temple Hall on Tuesday, 18th January, 1927, at 
4.15 o’clock. The Attorney-General will preside. 

The Law Society. 
LAW SocretTy’s SCHOOL.—SPRING TERM. 

The lectures and classes for the spring term of The Law 
Society’s School began on 5th January. The subjects to be 
dealt with during the term will be, for intermediate students— 
General course (Mr. Glyn): Personal Property and Status 
(Mr. Wade) ; Criminal Law and Civil Procedure (Mr. Landon) ; 
Law of Property in Land (II) (Mr. Formoy); and Accounts 
and Book-keeping (Mr. Dicksee). The subjects for final 
students will be—Equity and Procedure in the Chancery 
Division (Mr. Danckwerts); Private International Law, 
followed by Criminal Law and Divorce (Dr. Burgin); and 
Procedure in the King’s Bench Division (Mr. Chorley). There 
will be courses on Common Law (Contract) (Mr. Wade), and 
Conveyancing (Mr. Danckwerts) for honours candidates, and 
on Constitutional Law (II) (Mr. Wade); Roman Law (1) 
(Mr. Landon); and Legal History (Mr. Salt), for degree 
students. 

Students can obtain copies of the detailed time-table and 
of the 1egulations governing the three studentships of £40 a 
year each, offered by the council for award in July next, on 
application to the Principal (Mr. Wade). 

The Medico-Legal Society. 

The Medico-Legal Society has accepted an invitation from 
the Obstetrical Section of the Royal Society of Medicine, 
to hold a joint meeting with them on Friday, the 21st January, 
1927, at the Hall of the Royal Society of Medicine, 1, Wimpole- 
street, W., at 8 p.m., when the subject for debate will be :— 
“The Ethical, Legal and Medical Aspects of Abortion.’ 
The speakers are as follows:—Dr. J. 8S. Fairbairn, Lord 
Riddell, Dr. T. W. Eden, and Sir Travers Humphreys. 

The Right Hon. Lord Justice Atkin (President of the Medico- 
Legal Society) will take the chair, and sum up the debate at 
its conclusion. 

Members of the Medico-Legal Society desirous of taking 
part in the discussion which is to follow the speeches, are 
limited to ten minutes each, and must send in their names to 
the Hon. Secretaries not later than Monday, the 17th January. 

An ordinary meeting of the Society will be held at 11, 
Chandos-street, Cavendish-square, W.1, on Thursday, the 
27th January, 1927, at 8.30 p.m., when a paper will be read 
by Dr. Halliday Sutherland, on ‘‘ A Case concerning survival 
in an Aeroplane Crash,’’ which will be followed by a discussion. 


, 


The Solicitors’ Managing Clerks’ Association. 

We desire to draw the attention of our readers to the useful 
classes for the practical instruction of law clerks which have 
been arranged for the Session 1926-27 by this active Association 
at the Royal Courts of Justice. 

Course “ B” on “ Practical Conveyancing ”’ (lecturer, Mr. 
W. A. Ling), will be held each Monday, at 6.45 p.m., com- 
mencing on 10th January, and ending on Monday, 14th March 
next, and Course ‘ C,” ‘‘ Company Law ”’ (lecturer, Mr. J 
Blackburn), will be held each Wednesday at the same hour, 
commencing on 12th January, and ending on Wednesday, the 
16th March next. 


The Incorporated Society of Auctioneers and 
Landed Property Agents. 
AN AUCTION SALES Tax. 


The following statement has been issued by the Incorporated 
Society of Auctioneers and Landed Property Agents: ‘ The 
attention of the society has been drawn to the report that a 
tax on auction sales is to be included in the forthcoming 
Budget. While, of course, such report may be without 
foundation, we desire to state that we consider the present 
time most inopportune for what would, in fact, be a further 
tax upon land, as the reason for a great many recent and 
forthcoming sales of real estate is that the owners are unable 
to maintain their property owing to the heavy taxation 
already in force. 

‘If it is intended, in addition, to place a tax upon chattel 
sales, we maintain that such action would tend towards a 
most undesirable restraint of trade, by reason of the delay in 
completing small transactions and the disinclination of 
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purchasers to be bothered by various regulations and restric- 
tions. In any event, we consider it would be most unfair 
suddenly to announce the imposition of an auction sales tax 
without giving the auctioneering and estate agency profession, 
and the important commercial interest of the country, a chance 
to express themselves on the subject, or ascertaining their 
views on the technicalities of administration that would be 
involved.”’ 








Rules and Orders. 


THE SUPREME CovurT FEES (AMENDMENT) ORDER, 1926. 
DATED 20TH DECEMBER, 1926. 

The Lord Chancellor, the Judges of the Supreme Court, and 
the Treasury, in pursuance of the powers and authorities 
vested in them respectively by section 213 of the Supreme 
Court of Judicature (Consolidation) Act, 1925,(*) and sections 2 
and 3 of the Public Offices Fees Act, 1879,(t) Do hereby, 
aceording as the provisions of the above mentioned enactments 
respectively authorise and require them, make, advise, consent 
to, and concur in, the following Order : 

1. <A Fee referred to by number in this Order means the 
Fee so numbered in the Schedule to the Supreme Court Fees 
Order, 1924,(+) and a reference in this Order to the first, second 
or third column means the first, second or third column (as the 
case may be) in that Schedule. 

2. In paragraph 6 of the Supreme Court Fees Order, 1924, 
after the words “ shall be taken by stamps,” there shall be 
inserted the words :— 

“*, unless otherwise stated in the third column of the 

Schedule to this Order.”’ 

3. In Fee No. 33, in the first column, paragraph (a) shall be 
annulled, and the following paragraph shall be substituted 
therefor : 

‘** (a) If the judgment is for less than £40 . . .” 

4. In Fee No. 45, in the first column, after the words “ to 
be repaid,’’ the following words shall be added :— 

“Tf Fee No. 50 or Fee No. 52 or Fee No. 53 has been 
paid or is payable in respect of the property ordered to be 
sold or any part thereof, then such property or such part 
thereof (as the case may be) shall be exempt from the 
payment of this fee. 

Where leave is given to sell at a minimum price, this 
fee is payable as if the order giving leave were an order 
for sale at that price.” ; 

5. At the end of Fee No. 49, in the first column, the 
following note shall be added :— 

** Note.—Monies on which Fee No. 45 or Fee No. 53 has 
been paid are exempt from the payment of this fee.”’ 

6. After Fee No. 53 there shall be inserted the following 
new fee which shall stand as Fee No. 53a :— 

First Column. Second Column. Third Column. 
“53a, On an order for pay- 

ment or transfer out 
of court of any funds 
standing to the credit 
of an account which 
hes not been dealt 
with (otherwise than 
by the continuous 
investment or placing 
on deposit of divi- 
dends) for a period of 
at least five years, or 
in the case of an 
account of an infant, 
for a period of at least 
five years after the 
infant has attained 
21— 

for every £100, or 
fraction of £100 of 
the actual value 
ordered to be paid or 
transferred out ee 0 5 0 The order. 

Note.—In calculat- 
ing this fee, if the 
funds have been the 
subject of an inquiry, 
the certificate of 
which was dated after 
the commencement 
of the period, credit 
is to be given for the 
amount paid under 
Fee No. 52 or for 


the portion thereon 
attributable to the 
funds ordered to be 
paid or transferred 
out of court.” 

7. After Fee No. 117 there shall be inserted the following 

new fee which shall stand as Fee No. 117A: 

First Column. Second Column. Third Celumn, 

“117A. For keeping an 
account of funds in 
Court which have not 
been dealt with 
(otherwise than by 
the continuous in 
vestment or placing 
on deposit of interest ) 
for at least fifteen 
years, and have been 
carried over to the 
account of unclaimed 
balances 

per L100 .. i 015 0 

Note.—This fee is 
payable out of the 
funds at the end of 
the period, and is to 
be calculated pro rata 
on their actual valve 
at the date when the 
carrying over took 
place. 

In the case of an 
account of an infant, 
this fee is not payable 
till after such further 
period, if any, in 
addition to the 15 
years, as will extend 
to five years after the 
infant has attained 
21; or, if the date of 
the birth of the infant 
is unknown, till after 
a further period, in 
addition to the 15 
years, of 10 years.”’ 

8. In Fee No. 148 the first paragraph in the first column 
and the fee and the document to be stamped in the second 
and third columns respectively, shall be annulled, and the 
following paragraphs, fees and documents to be stamped shall 
be substituted therefor : 

First Column. 

** Upon an application for the 
production of records 
or documents to be 
given in evidence 

(a) where the records 


This fee is paid 
by transfer 
from the 
funds in Court 

\ tothe account 
of fees on 
unclaimed 
balances, 


Second Column. Third Column. 


or documents are ? 
sent by post 
for the first document 0 5 O The applica- 
for each additional tion. 
document os 02 0 The  applica- 
(6) where an officer is tion. 
required to attend, “ 
whether on sub- 
peena or not, his 
reasonable ex- 
penses, and, in 
addition, for each 
day or part of a 
day when he is 
necessarily absent 
from his office .. 2 0 0 The  applica- 


’ 


tion.’ 

9. The Order dated December, 1992, as to Supreme Court 
Fees(§) is hereby annulled. 

10.—(a) Notwithstanding paragraph 3 of the Supreme 
Court (Non-Contentious Probate) Fees Order, 1926,(\) the fee 
prescribed by paragraph 1 (a) (ii) of that Order for notifying 
a charitable institution of a bequest in its favour and for- 
warding the extract, shall be taken in cash, in such manner 
and at such times as the Treasury may direct. | , 
(6) This paragraph of this Order shall come into operation 
forthwith. : 
11. This Order may be cited as the Supreme Court Fees 
(Amendment) Order, 1926, and save as aforesaid shall come 
into operation on the Ist day of January, 1927; and the 





(t) 42-3 V. c, 58. 


(*) 15-6 G, 5, ¢. 49, 


(2) S.R. & O. 1924, No. 966. 


(§) S.R. & O. Rev. 1904, XII, Supreme Court, E., p. 952. (\|) 8.R. & O. 1926, No. 955. 
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Supreme Court Fees Order, 1924, and the Supreme Court 
(Non-Contentious Probate) Fees Order, 1926, shall have effect 
as amended by this Order. 
Dated the 20th day of December, 1926. 
Cave, Cc, 
Hewart, C.J. 
Hanworth, M.R. 
Merrivale, P. 
Lord Commissioners of 
\ His Majesty’s Treasury. 


Curzon, 
David Margesson, 





ADOPTION OF CHILDREN (HiIGH Court) RULES, 1926. 
DATED 22ND DECEMBER, 1926, 

I, George Viscount Cave, Lord High Chancellor of Great 
Britain, by virtue of section 8 of the Adoption of Children Act, 
1926,(*) and all other powers enabling me in this behalf, do 
hereby make the following Rules for carrying that Act into 
effect so far as it confers jurisdiction upon the High Court of 
Justice :— 

1. All proceedings in the High Court of Justice commenced 
under the Adoption of Children Act, 1926 (hereinafter called 
the Act), shall be assigned to the Chancery Division of that 
Court. 

2. An application for an Adoption Order shall be made by 
originating summons intituled in the matter of the infant and 
in the matter of the Act. The proposed adopter shall be the 
applicant, and the infant and such other person or persons as 
the Judge shall direct shall be made respondents. 

3. Applications under the Act shall be part of the business 
to be disposed of in Chambers by Judges of the Chancery 
Division under Rule 2 of Order LV of the Rules of the Supreme 
Court, 1883. 

4. The Chief Registrar of the Chancery Division shall be the 
prescribed officer for the purpose of subsection (4) of section 11 
of the Act. Every order made upon an application under the 
Act shall be drawn up by the Chief Registrar. 

5. Upon the making of an Adoption Order the prescribed 
officer shall communicate in writing to the Registrar-General, 
within seven days of the order being passed and entered, the 
directions to the Registrar-General given by the Order. The 
communication shall be drawn up on paper of foolscap folio 
size (13 x 8 inches). If the communication is sent by post, it 
shall be sent by registered post. 

6. These Rules may be cited as the Adoption of Children 
(High Court) Rules, 1926, and shall come into operation on 
the Ist day of January, 1927. 

Dated this 22nd day of December, 1926. 


THE 


Cave, C. 
(*) 16-7 G. 5, ¢. 29. 





THE ADOPTION OF CHILDREN (CounTY Court) RULEs, 1926. 
DATED 23RD DECEMBER, 1926. 

I, George Viscount Cave, Lord High Chancellor of Great 
Britain, by virtue of section 8 of the Adoption of Children Act, 
1926,(*) and all other powers enabling me in this behalf, do 
hereby make the following Rules for carrying that Act into 
effect so far as it confers jurisdiction upon County Courts :— 

1.—(1) In Rules, unless the contrary intention 
appears : 

“The Act”’ means the Adoption of Children Act, 1926 ; 

** The court ’’ means the County Court having jurisdiction 
under section 8 of the Act, and also a Judge or Registrar 
exercising the powers of the Court ; 

“ The Judge ’’ means the Judge of the Court ; 

* The registrar ’’ means the registrar of the Court ; 

“The County Court Rules’’ mean the County Court 
Rules, 1903,(¢) and any amendments thereof and additions 
thereto ; 

“The infant ’’’ means the child proposed for adoption ; 

‘* The petitioner ’’ means the person or persons applying 
for an adoption order. 

2) The Interpretation Act, 
interpretation of these Rules in like manner as it 
to the interpretation of an Act of Parliament. 

2. Application to be by petition.|—An application for an 
adoption order shall be made by petition to the court intituled 
in the matter of the Act and in the matter of the County 
Courts Act, 1888(§) and in the matter of the infant. The 
proposed adopter shall be the petitioner. The petition shall 
be in accordance with the form in the Appendix [Form 1] 
with such variations as the circumstances may require. 

3. The petition shall be filed in the court in accordance, 
so far as practicable, with the practice relating to other 
petitions filed in a County Court. 

(t) 8.R. & O. 1903, No. 629 
(§) 51-2 V. ¢. 43, 


these 


1889,({) shall apply to the 
applies 


(*) 16-7 G. 5, c. 29. = 
(2) 52-3 V. c. 63. 





4. Whoare to be served.}—The petition shall be served on— 

(a) the parent or parents of the infant, 

(6) the guardian or guardians of the infant, 

(c) the person or persons having the actual custody of the 
infant, 

(d) the person or persons liable to contribute to the 
support of the infant ; 

but the Judge may in his discretion dispense with service on 
any of those persons, and may in his discretion order the 
petition to be served on any other person. 

5. Consents in writing—Every consent required under 
sub-sections (3) and (4) of the Act shall be in writing and 
shall be in accordance with the form in the Appendix [Form 2] 
and shall be attested by one witness. 

6. Mode of service.}—Every petition, notice or other 
document shall be served by being posted in a prepaid regis- 
tered envelope addressed to the person to be served, unless 
the court otherwise directs, and shall at the expiration of 
twenty-four hours from the time of posting be deemed to 
have been served, unless the contrary appears. The service 
of every petition, notice or other document not served by 
the court shall be verified by affidavit, unless the Judge 
otherwise directs. 

7. Verification by affidavit.|}—The petition shall be verified 
by affidavit paragraph by paragraph. There shall be exhibited 
to the affidavit all certificates, consents and other docu- 
ments proper for proving the allegations in the petition. 
Evidence shall be by affidavit, unless the Judge thinks proper 
to direct evidence to be given orally, which he shall have 
power to do. 

8. Guardian ad litem.]—The infant shall be a respondent 
to the petition. As soon as practicable after the filing of the 
petition, the Judge shall appoint a guardian ad litem to the 
infant ; and the registrar shall thereupon cause the petition 
to be served on the guardian ad litem. 

9. Notice of hearing.|;—When a guardian ad litem has been 
appointed, the registrar shall appoint a day for the hearing 
of the petition, and shall give notice to all parties, including 
the guardian ad litem, of the day so appointed. The notice 
shall be served seven clear days before the day appointed for 
the hearing and shall be in accordance with the form in the 
Appendix [Form 3). 

10. Secrecy.|—All documents filed in the court shall be 
confidential, and shall be kept secret by the registrar. Every 
petition and every application shall be heard and determined 
im camera. 

11. No copies of order.|—No copy or duplicate of any 
order made by the court shall be given to or served upon an 
person other than the petitioner and the Registrar-General, 
unless the High Court or the Judge otherwise directs. 

12. Duty of guardian ad litem.!|—It shall be the duty of 
the guardian ad litem to investigate as fully as possible all 
the circumstances of the infant and the petitioner, and all 
other matters relevant to the proposed adoption with a view 
to safeguarding the interests of the infant, and, in particular, 
it shall be his duty to include in his investigation the following 
questions :— ’ 

(a) Whether the statements in the petition are true ; 

(b) Whether any payment or other reward in consideration 
of the adoption has been received or agreed upon and 
whether it is consistent with the welfare of the infant ; 

(c) Whether the means and status of the petitioner are 
such as to enable him to maintain and bring up the infant 
suitably, and what right to or interest in property the 
infant has ; 

(d) What insurance, if any, has been effected on the life 
of the infant ; 

(e) Whether it is desirable for the welfare of the infant 
that the court should be asked to make an interim order 
or to impose in making an adoption order any particular 
terms or conditions or to require the petitioner to make any 
particular provision for the infant. 

13. Information to be confidential.|}—The guardian ad litem 
and, where a body of persons is appointed guardian ad litem, 
any officer or agent of that body, shall regard all information 
obtained in the course of the investigation or otherwise 
in relation to the matter as confidential, and shall not divulge 
any part of it to any person save as may be necessary for the 
proper execution of his duty. 

14. Presence of parties.}—The Judge may refuse to make 
an adoption order or an interim order unless all parties 
including the infant attend before him, but he shall have 
power in his discretion to dispense with the attendance of any 
party including the infant, and the Judge may direct that any 
of the parties shall attend separately and apart from the others, 
or that any party including the infant shall be interviewed 
— by himself or the registrar. 

15. Previous pny ie ge it appears that the 
petitioner has made a previous application under the Act 
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in respect of the same infant and that such application has 
been refused, the court shall not make an adoption order 
or an interim order unless satisfied that the previous application 
was made to a court other than a court of summary jurisdiction 
and that there has been a substantial change in the 
circumstances. 

16. Cases more fit for High Court.}—If owing to special 
circumstances an application appears to the Judge to be 
more fit to be dealt with by the High Court, the Judge may, 
on that ground expressly, refuse to make an order. 

17. Supervision of infant.|—An interim order may provide 
for the supervision of the infant by the guardian ad litem. 
or otherwise as the Judge may think advisable. 

18. Registrar-General.|—The registrar shall be the pres- 
cribed officer for the purpose of sub-section (4) of section 11 
of the Act, and upon the making of an adoption order the 
registrar shall forward a sealed copy thereof to the Registrar- 
General in a prepaid registered postal envelope marked 
** Confidential.”’ 

19. Costs.}—The Judge may make such orders as to costs 
as he shall think fit, and may direct the costs to be taxed 
according to such one of Scales of Costs applicable to actions 
in the County Court as he shall determine, and in default of 
such direction the costs shall be taxed under column B of 
the Higher Scale. The Judge may direct that all the costs 
of a petition under the Act shall be borne and paid by the 
petitioner. 

20. Safe custody of documents.|—The registrar shall keep 
in a place of special security all petitions, consents and other 
documents relating to any application or order made under 
the Act. 

21. County Court practice to apply.|—Subject to these 
Rules, the County Court Rules and practice shall apply to 
proceedings under the Act, so far as they are applicable. 

22. Forms.|—The forms in the Appendix shall be used on 
applications under the Act, and in any case where no form 
is included in the Appendix, the forms in use in the County 
Court may be adapted with such variations as may be 
necessary. 

23. Short title and commencement.|—These Rules may be 
cited as the Adoption of Children (County Court) Rules, 1926, 
and shall come into operation on the Ist day of January, 
1927 

Dated this 23rd day of December, 1926. 

Cave, C. 


APPENDIX. 
No. 1. 
Petition. 

In the County Court of.........0006- DRE CEs cin scepaeee 
In the Matter of the Adoption of Children Act, 1926, 
and 

In the Matter of the County Courts Act, 1888, 
and 
In = Matter of A.B., Of.....ccccee. in the County 
sh ian ning an Infant. 
To His Senaus the Judge of the said Court. 
The Pessnets Of O.D.. G8. occcccccees in the County of...... 
{and E.D., his wife, of the same address] :— 


SHEWETH— F 7 
1. Your Petitioner(s) is (are) desirous of adopting the said 
A.B. under the provisions of the Adoption of Children Act, 
1926. 
2. Your Petitioner(s) is (are) resident and domiciled in 


England (Wales), namely, at............ aforesaid. 

3. Your Petitioner C.D., is unmarried (was married to your 
sbpnesinans E. ~~ ! ePrererr eee ON TDs cccsaenes day of 
fs Your Pittiicn C.D., is by —— We ie wile aie iG ati 

5. Your Petitioner C.D. is. -years of age and your 
Petitioner E.D. is...... years of age. 

6. [Your Petitioner(s) has (have) resident with him (them) 
the following persons, mamely,.........:seeeeeeeeeeeees ] 


7. Your Petitioner C.D. (E.D.) is related to the said A.B. as 
follows :— 
(or, Your Petitioner(s) is not [are not nor is either of them) 
related to the said A.B.) 
8. The said A.B. is— 


Ce G6 Uk ces cccces Sex ; 

(6) unmarried ; 

(6) @ GREEN Ghee ccccsnccceces ane both of 
covcces in the County of...........-3 

(d) a British —-: 

(€) wcccee . years ‘of age, having been born on the 
eevee GOFF BesccccccsseelkDece cMBeccccecs 

in the County Of. .cccccccces : 
(f) resident at.......see0- 
(g) now in the actual cmbedy See re ers 


(are) liable to contribute to the support of the said A.B. 

10. The said A.B. has not been the subject of an adoption 
order or of an application or petition for an adoption order, 
save that (State order and application or petition, if any). 

ll. Your Petitioner(s) undertakes (undertake), if an order 
is made on this Petition, to make for the said A.B. the following 
provision, namely :-—— 

Your Petitioner(s) will, if required, secure the above provision 
by bond or otherwise as the Court may require. 

12. Consents to this petition have been obtained from the 
following persons, namely :— 

(a) (Parents. } 

(6) (Guardian. } 

(c) [Actual Custodian of Infant. ] 

(d) [Person or persons liable to contribute to support of 
Infant.} 

(e) [Spouse of Petitioner. ] 

13. Your Petitioner(s) has not (have not nor has either of 
them) received or agreed to receive and no person has made or 
given or agreed to make or give to the Petitioner(s) (or either 
of them) any payment or reward in consideration of the 
adoption of the said A.B. (except as follows, viz. 
eee eer ee ree ee ee Pee Te eee re ree ). 

14. It is proposed that the costs of this petition shall be 
provided for as follows, namely :— 


| 
| (hk) under the guardianship of............ WEA Sk sewnsen 
; im the County Gf...ccscccses : 
(i) is entitied to the following prope rty, namely : 
ihdinneens OF. wccccceccs i the Oounty of... ccvces 
| ‘wa ame aieinas ee in the County of.....sses. is 


Your Petitioner(s) prays (pray)- 

(1) that an order for the adoption of the said A.B. by 
Your Petitioner(s) may be made in pursuance of the 
Adoption of Children Act, 1926, with all necessary 
directions ; 

(2) that the costs of this petition may be provided for as 
above mentioned or otherwise as the Court may 
direct ; 

(3) such further or other order as the nature of the case 
may require. 

NoTe.—It is intended to serve this Petition on........... 





No. 2. 
Consent to Adoption Order. 
(Title as in Petition.) 
I, the undersigned.......... a ees in the County of 
oveeecoeusnes being— 
(a) the Father of the said Infant, 
(6) the Mother of the said Infant, 
(c) guardian of the said Infant, 
(d) a person having the actual custody of the said Infant, 
(e) a person liable to contribute to the support of the said 
Infant, e 
(f) the Spouse of the petitioner, 
hereby state that 1 understand the nature and effect of the 
adoption order for which application is made [and that in 
particular | understand that the effect of the order will be 
permanently to deprive me of my parental rights]. And | 
hereby consent to the making of an adoption order in favour of 
the petitioner(s). 
In Witness whereof I have signed this consent on the 


coveecese Gay Of ..ccccccee | Pee eee ere 
PPT T TET eC Tee ee 
Signed in the presence of : 
EN Ee eee ree Pee rr ae 
EE Se ree eee er ey ete Te 
| Cre PETES TEL LIR TTT er CO eee 
No. 3. 


Form of Notice of Day appointed for Hearing of Petition. 
(Title as in Petition.) 

BOcesss PUTT LTT CTT Tee 

Take notice that a petition has been presented in the above 

matter praying that an order may be made for the adoption of 


the above-named............ BREA Serer re rr 
and that............ Bvcscvasvisees has been appointed 
guardian ad litem to the said infant and that the said Petition 
will be heard at a Court to be held.......... Bs ccvcsaxés 
GOMES. ccccccces rs ee eerreres o’clock 
ME TR cccvccces noon. 

Registrar. 





in the County of............ ; 
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No. 4. 
Form of Adoption Order. 
(Title as in Petition.) 


Upon reading the Petition of.......... 0 eee } 
and upon reading the affidavits of.......... GEG ec ccccdens 
and the exhibits thereto [Refer to the affidavits filed in the matter 
and the exhibits thereto] and upon hearing.......... and the 
evidence of [State names and addresses of witnesses examined 
orally}. 


And the Judge being satisfied that the allegations in the 
said Petition are true and being also satisfied with the under- 
taking of the said.......... CT * Serre rry |} as to the pro- 
vision to be made for the above-named Infant and with the 
securing thereof and being further satisfied that it is for the 
benefit of the said Infant that (s)he should be adopted by the 


SG i. 6 inde pn ee «nencncedl and that all the requirements of 
the Adoption of Children Act, 1926, have been complied with. 
It is ordered that the said............ DUD ivi dened cases 


he authorised to adopt the said Infant. 
[And the following payment or reward is sanctioned, viz 


And it is ordered that the parties to these proceedings other 


Cham GO OEE. ccccccccccveces PDs 6 sacscverecewens | do 
recover their costs against the said........ccecsccesvcces 
[AME ccccccccccncceses |, such costs to be taxed by the 
Registrar in accordance with column..............+.. of the 
Higher Scale of costs applicable to actions in the County Court, 
om 16 te GOI Ce GO Web cvs cs cecicvctscsescds 
t” Aer irrer | do pay the amount of the said costs 


when taxed to the Registrar of this Court within fourteen days 
after the date of the certificate of taxation. 

And it is directed that the Registrar-General shall make 
an entry recording this adoption in The Adopted Children 
Register in the form set ouf in the Schedule to the said Act. 

{And it having been proved to the satisfaction of the 


Judge that the said Infant was born on the.............. day 
. OTC TT RTT TT 19 and is identical with...........e6. 
to whom an entry numbered........ and made on the 
Cobeceeseccece day of................19.... inthe Register 
of Births for the Registration district of.............. and 
the Sub-district of............+.. in the County of.......00:. 


relates, it is further directed that the Registrar-General 
shall cause such birth entry or entries to be marked with 
the word ‘“ adopted ’’ and shall include the above date of 
birth in the entry recording the adoption in the manner 
indicated in the Schedule to the said Act.} 

Notr.—An adoption order, or copy, sent to the Registrar- 
General is required to be drawn up on paper of foolscap 
folio size, thirteen inches by eight inches, and to have a 
margin, to be left blank, not less than one inch wide on the 
left side of the face of the order, and a similar margin on the 
right side of the reverse, if any. 

No. 5. 
Form of Interim Order. 
(Title as in Petition.) 

Upon reading, etc. 

And upon reading, etc. 

And upon hearing, etc. | 

And the evidence, etc. 

And the Judge being satisfied that the allegations in the 
said petition are true and also being satisfied with the under- 
taking of the said. .........csceeees [OMG . cc cccoccvoccces J 
as to the provision to be made for the above-named Infant 
and with the security thereof and being further satisfied that 
it is for the benefit of the said Infant that (s)he should for 


As in adoption order. 


the present be in the custody of the said................ 
oS SPP TT TCT CTT ee ] and that all the requirements of 
the Adoption of Children Act, 1926, have been complied with. 

The following payment or reward is sanction, viz.:........ 


And it is ordered that the determination of the petition be 
postponed and that the custody of the said Infant be given 


Or Ge OE opt erdelentndeveenewann Mv icovwestsoewne ] 
Se? GG MONE CEs cocci nccccvegens from the date of this order 
by way of a probationary period—(and subject to the super- 
og Pere ree Sv cvvets vtdsoseens who shall be 


at liberty at all reasonable times to visit and interview the 
Infant alone and to make all necessary inquiries as to the 
comfort and well-being of the Infant]. 

And as regards costs it is ordered that............ 

And any of the parties including the guardian ad litem of 
the said Infant are to be at liberty to apply as they may be 
advised ° ‘ 

THE MIDDL ESEX HOSPITAL. 

WHEN CALLED UPON TO ADVISE AS TO LEGACIES, PLEASE DO 
NOT FORGET THE CLAIMS OF THE MIDDLESEX HOSPITAL, 
WHICH I8 URGENTLY IN _ oF FUNDS FOB ITs HUMANE 

WORK. 





Legal Notes and News. 


Honours and Appointments. 
NEW YEAR’S HONOURS LIST. 
VISCOUNT. 

The Right Honourable JoHN ANDREW, Baron SUMNER, 
G.C.B., a Lord of Appeal in Ordinary. Lord Sumner of 
Ibstone was given a life peerage in 1913, on being appointed 
a Lord of Appeal in Ordinary. Born in 1859, the son of a 
Manchester Iron Merchant, he was educated at Balliol College, 
and was called to the Bar in 1883, took silk in 1901, and became 
a Bencher of the Inner Temple in 1909. He was appointed 
i Judge of the King’s Bench in 1909 and a Lord Justice of 
Appealin 1912. In 1918 he presided over the Working Classes 
Cost of Living Committee, and in 1921 over the Royal Com- 
mission for Compensation for Suffering and Damage by Enemy 
Action. He was a member of the British delegation to the 
Reparations Commission at the Peace Conference in 1919. 

Privy COUNCILLOR. 

Sir Lestie FREDERIC Scortr, K.C., M.P., Member of Parlia- 
ment for the Exchange Division of Liverpool since 1910. 
Solicitor-General March to October, 1922. 

G.C.B. 

Sir CLaup Scuuster, K.C.B., C.V.O., K.C., Permanent 

Secretary to the Lord Chancellor and Clerk of the Crown. 
K NIGHTS. 

The Right Honourable THomas LoppELL O'SHAUGHNESSY, 
K.C., retired Irish Judge. For public services. 

GEORGE ALLAN PowEeLL, C.B.E., Vice-Chairman of the 
Food Council. 

Joseru Cuitp Priestitey, K.C., D.L., Chairman of the 
Herts Quarter Sessions. For public services. 

CHARLES HULBERT, Chief Master, Chancery Division of the 
Supreme Court of Judicature. 

WALTER GREAVES-LoRD, K.C., M.P., Member of Parliament 
for Norwood since November, 1922. For political and public 
services. 

HAROLD SPENCER Morris, M.B.E., K.C., President of the 
Industrial, Court. 

GEORGE HAMMOND ETHERTON, O.B.E., Solicitor, Clerk to 
the Lancashire County Council and formerly Town Clerk of 
Liverpool. 

THOMAS WAKELIN SAINT, J.P., Solicitor. For political 
and public services. Chairman of the East Islington Con- 
servative Association, and has been leader of the Municipal 
Reform party in Islington for many years. 

SARDAR BOMANJI ARDESHIR DALAL, Member of the Legisla- 
tive Assembly, First Class Sardar, Bombay. 

CHARLES JoHN HowELt THomas, C.M.G., Chief Valuer, 
Board of Inland Revenue. 

Davip MILNE Watson, LL.D., D.L., Governor of the Gas 
Light and Coke Company. 

Mr. Justice CHERUVARI KRISHNAN, DIwAN BAHADUR, 
Puisne Judge of the High Court of Judicature, Madras. 

GrorGe WitiiAM Barskr, J.P., Solicitor, Chairman of the 
Twickenham Division Conservative Association. For political 
and public services in Middlesex. 

WILLIAM HENRY CLARKE, J.P., Solicitor. For political 
and public services in Leeds. 

The Honourable Joun Bowser, Speaker of the Legislative 
Assembly, State of Victoria. 

MAURICE JULIAN BERKELEY, Senior Puisne Judge, British 
Ciuiana. 

Honorary Colonel Epwin JAMES HAYWARD, C.B.E., V.D., 
Unofficial Member of the Legislative Council of Ceylon. 

JosEPpH HorsrorD Kemp, C.B.E., K.C., Attorney-General, 
Ilong Kong. 

HERBERT KORTWRIGHT MCDONNELL SISNETT, Chief Justice 
of British Honduras. 

The KING has approved the appointment of Mr. LEONARD 
WILFRED JAMES COSTELLO to be a Puisne Judge of the High 
Court of Judicature at Calcutta, to fill the vacancy created by 
the promotion of Sir GEORGE RANKIN to be Chief Justice. 

Sir JAMES RosE-INNEs, Chief Justice of the Union of South 
Africa (since 1914), having resigned, Sir WiLLIAM HENRY 
SoLomon, who was Senior Puisne Judge in the Transvaal, 
1908-17, has been appointed to succeed him. The appointment 
will take, effect as from 1st March next. 

Mr. SYDNEY R. POLLARD, solicitor, 4, Gray’s Inn Square, 
W.C.1, and 30, Duke Street, St. James, has been alested 

Clerk to the Worshipful Company of Founders. Mr. Pollard 
was admitted in 1875. 

Sir LANCELOT SANDERSON, who recently resigned his 
position as Chief Justice of Bengal, and was made a Privy 
Councillor, was on Monday appointed Chairman of the 
Lancaster Quarter Sessions, 
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Mr. D. A. St. VALENTINE JAYEWARDENE, K.C. (District 
Judge, Colombo), has been appointed a Puisne Justice of the 
Supreme Court, Ceylon. 


Professional Announcements 
(2s. per line). 

& REDFERN, solicitors 
Langford), 5/6, Clement’s-inn, Strand, have taken into 
partnership, as from Ist January, Mr. Hubert Robert 
Borrowdale and Mr. Albert Edward Thain, both of whom 
have been associated with Mr. Langford in the business for 
many years. The new firm will be Langford, Borrowdale 
and Thain, and the business will be carried on as heretofore 
at the above-mentioned address, and also at Leigh-on-Sea 
and East Sheen. 

Messrs. GORDON Dapps & Co., solicitors, 175, Piccadilly, 
W.1, have taken more commodious premises at No. 11, 
St. James-place, St. James-street, S.W.1, at which address 
the practice will be carried on from the Ist January. 
The telephone numbers (Gerrard 1978 (two lines) and 1389) 
will remain unaltered. 

Messrs. HyMAN Isaacs, Lewis & MILLs, solicitors, 7/8, 
Thavies-inn, Holborn-circus, E.C.1, announce that they have 
admitted Mr. Eric Hyman Isaacs and Mr. C. Alexander Lee 
into partnership. 

Messrs. BLYTH, DutTron, HARTLEY & BLYTH, solicitors, 
112, Gresham-house, Old Broad-street, E.C.2, announce that 
Mr. James Bishop Hartley has retired from the firm as from 
3lst December, 1926, and that the business of the firm will 
continue to be carried on at the same offices by the remaining 
partners, Mr. Charles F. T. Blyth, Mr. Thomas T. Blyth and 
Mr. E. E. Stanley Wright, who are taking into partnership 
with them as from Ist January, Mr. Edmund Kell Blyth, 
the son of the senior partner. 

Mr. Davip A. ROMAIN announces that the practice of 
Messrs. Romain and Romain, solicitors, of 196, Bishopsgate, 
E.C.2, and the practice of his sons, Mr. Artom Anidjar Romain 
and Mr. Jessel Anidjar Romain, at 132, Seymour-place, 
Bryanston-square, W.1, and 52, Baker-street, W.1, have been 
amalgamated and will be continued under the style of 
* Romain & Romain’”’ at the above addresses. 


Messrs. LANGFORD (Mr. C. W. 


Professional Partnerships Dissolved. 


EK. T. Cuttp and L. C. Barry, solicitors, 5, Plowden- 
buildings, Temple, London, carrying on business under the 
style of Barfield, Child and Barry. 


Wills and Bequests. 


Mr. James Walter Harland (72), solicitor, of Alpha Cottage, 
Headingley, Leeds, and of Messrs. Harland and Blackett, 
solicitors, East-parade, left estate of the gross value of £6,367. 

Mr. Gerald Hatton Carey (48), of Summerland, Mount 
Durand, St. Peter Port, Guernsey, barrister-at-law, late Judge 
of the Native Court of Appeal, Egypt (exclusive of property 
in the Channel Islands), left property in England of the gross 
value of £12,367. 

Mr. Frank Thomas Eve, of White Walls, Chester-road, 
Branksome Park, Bournemouth West, formerly of the Legacy 
and Succession Duty Office, Somerset House, left estate of the 
gross value of £2,919. 

Sir Alexander Carmichael Bruce, of Trevereux Hill, Limps- 
field, Surrey, and of Egerton Terrace, S.W., barrister-at-law, 
Assistant Commissioner of the Metropolitan Police, 1884-1914, 
who died on 25th October, aged seventy-six, fourth son of 
the late Canon David Bruce, of Ferry Hill, Durham, left 
estate of the gross value of £13,832. 

Mr. William Resbury Few, solicitor, of Staunton, St. 
James’s Avenue, Hampton Hill, formerly of Putney, for 
some time Assistant Grand Secretary to the United Grand 
Lodge of Freemasons and of late years Secretary of the 
Royal Masonic Benevolent Institution, left £11,019. 





WESTMINSTER BANK LIMITED. 

The Directors of Westminster Bank Limited have declared 
a final dividend of 10 per cent. in respect of the £20 shares, 
making 20 per cent. for the year; and a final dividend of 
64 per cent. (six and a quarter per cent.) on the £1 shares, 
making the maximum of 124 per cent. (twelve and a half per 
cent.) for the year. 

The dividends will be payable (less income tax) on the 
Ist February. 








RELIEF LOANS TO WELSH MINERS. 

South Wales and Monmouthshire Guardians made no secret 
of their perturbation when they met recently to discuss the 
question of relief allotted during the strike to miners in the 
Welsh coalfields. In areport to the conference it was estimated 
that £2,500,000 had been spent in special relief. It was stated 
that the local authorities were faced with difficult problems 
in regard to the reclamation of loans. 

A great proportion of recipients of poor law relief, and whose 
children had been fed during the stoppage, were, it was 
reported, not in receipt of sufficient wages in normal times to be 
able to repay these loans. Methods of recovering the money 
were discussed, the question being whether the guardians 
should go to the police-court or the colliery offices. Labour 
speakers contended that if colliery companies were given 
authority to deduct the amounts for the repayment of loans 
from the wages of the men, in addition to rent, the conditions 
would be absolute slavery. 

A resolution was adopted instructing Labour members of 
boards of guardians to resist any attempt to put into operation 
the provisions of the 1834 Act, by which guardians might 
proceed to obtain orders for repayment from those who had 
obtained outdoor relief by deductions from wages. A sub- 
committee was appointed to draw up further proposals to be 
submitted to a further conference. 





‘““POLICE GAZETTE ” TO BE 


PUBLISHED DAILY. 

From Tuesday, 4th January, the Police Gazette will be 
published daily instead of, as at present, three times a week. 

The Police Gazette is an official journal printed and published 
at New Scotland Yard and circulated among the police forces 
throughout the country. It contains descriptions of persons 
who have committed crimes and whose apprehension is sought, 
special details regarding persons in custody who may be 
wanted on similar charges elsewhere, information relating to 
convicted prisoners, descriptions of motor cars and motor-cycles 
stolen, photographs of wanted criminals, description and 
illustrations of stolen jewels, and various other matters relating 
to every class of crime. Supplements are also issued giving 
the history of notorious and habitual criminals on their release 
from prison, and also a list of deserters from His Majesty's 
Naval, Military and Air Services. 

As it is a private publication, the Police Gazette contains no 
advertisements. The decision to publish it daily is due to the 
need, now fully recognised, for details of crimes and criminals 
in all parts of the country to be circulated with the least 
possible delay. In these days criminals make all the use they 
can of modern forms of rapid transport which enable them to 
travel quickly and with ease all over the country, and it is 
essential that all police forces should be made aware of these 
activities at the earliest moment. In a special notice printed 
in a recent number of the Police Gazette police forces are 
particularly requested to forward information for insertion 
without delay. 


THE 





THE CONSOLIDATION OF THE POOR LAW ACTS. 


The Joint Select Committee of the House of Lords and the 
House of Commons on Consolidation Bills have issued a report 
on the Poor Law Bill. 

The Bill was referred to the Committee last Session, and 
they proceeded with it as far as they were able to do so in the 
short time at their disposal. The Committee state that 
they desire to submit to Parliament their opinion that “ the 
Bill is of the greatest value, in view of the urgency of consolidat- 
ing the Acts relating to the Poor Law, which are at present in 
a state of the greatest complexity and confusion. They further 
submit that steps should be taken to reintroduce the Bill as 
soon as possible in the next Session, in order that the labour 
already expended on it may not be thrown away, and that the 
Bill may be passed into law at any early date.” 


IRISH GRANTS COMMITTEE. 

All claims intended for submission to the Irish Grants 
Committee should be lodged at the offices of the committee, 
38, Old Queen-street, London, S.W.1, not later than Monday, 
the 31st inst., after which date no claims will be considered. 





Mr. E. I. Reid, a blind solicitor, conducted his first case 
at Newport County Police Court, on the Ist inst., when he 
defended a man who was charged with stealing the rear 
lamp of a motor car. He conducted his case with the aid 
of Braille and was successful, the charge against his client 
being dismissed. 
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LUFTFAHRZENG G.m.b.H. 
IN GERMANY TO BE 


VICKERS LIMITED v. 
INSTALMENT FOR AIRSHIP ORDERED 
REPAID. 

The Anglo-German Mixed Arbitral Tribunal (Second 
Division), sitting in London, delivered judgment in favour of 
Messrs. Vickers, Limited, who claimed against Luftfahrzeng 
G.m.b.h. the return of £12,597 paid to the debtors before the 
war as an instalment in advance upon a non-rigid ariship 
of the Parsival type which the debtors were constructing in 
Germany on the outbreak of war. 

It appeared that the airship when completed was taken 
over by the German Government, who paid to Luftfahrzeng 
G.m.b.h. the price originally fixed in the Vickers contract, 
less the sum already paid to the debtors by Vickers Limited. 

Mr. Rayner Goddard, K.C., and Mr. Scobell-Armstrong 
appeared for the claimants, and contended that the material 
date when the Tribunal must decide whether the debtors 
had been “ unjustifiably enriched’’ within the meaning 
of German law and the Peace Treaty was the date of the 
outbreak of war, when the contract was dissolved on the 
parties becoming enemies. 

The German Government agent urged that the debtors 
did not get the benefit of Messrs. Vickers’ payment of an 
instalment because the German Government had deducted 
that amount from the price they paid. 

The Tribunal (consisting of Baron Van Heeckeren, president, 
Mr. Heber Hart, K.C., British arbitrator, and Mr. Hermann 
Johannes, German arbitrator) gave judgment in favour of the 
claimants for £11,991 9s. 5d., together with interest from 
August 4, 1914, and £100 costs. 

The claim of Luftfahrzeng G.m.b.H. against Messrs. Vickers, 
Limited, for remuneration for services rendered in connexion 
with a contract dissolved on the outbreak of the war, which 
ee for the construction of airships in England by Messrs. 

ickers under patents of the Luftfahrzeng Company, was 
dismissed by the Tribunal. The contract provided that 
the German company were to give all possible assistance 
and guidance in the work of construction, and were to be 
remunerated by a share in the completed property. 


RIVER POLLUTION, 


The Earl of Balfour, on behalf of the Prime Minister, will 
receive a deputation from the British Waterworks Assoc iation, 
the Salmon and Trout Association, the Fishmongers’ Company, 
the Society of Medical Officers of Health, and other bodies, 
at the Privy Council Office, on Tuesday, 15th February. 
The deputation, which will be introduced by Lord Gainford, 
has been organised by a joint committee of the British Water- 
works Association and the Salmon and Trout Association, 
with the object of persuading the Government to set up a 
central authority to deal with the question of the pollution of 
rivers, and will also press for a programme of intensive scientific 
research on the best methods of dealing with harmful trade 
effluents. Associations and persons anxious to record their 
support should communicate with Mr. C. N. Hoope r, Clerk 
= — Fishmongers’ Company, at Fishmongers’ Hall, London 
sridge. 


THE DILEMMA OF A TOWN WITHOUT A NAME,’ 


At a recent meeting of the Bray (County Wicklow) Urban 
Council, a resolution was adopted rescinding a decision taken 
on 5th October to change the name of the town to Bre (Bray). 
As no constructive motion was adopted, the little Wicklow 
town seems now to be without a name. 

Its title has given rise to many heated controversies during 
the past few years. When the fashion of Gaelic names 
began the name of Bray was changed to Bri Chualann. The 
inhabitants protested on the ground that, while the name of 
Bray was well known in Great Britain, from where large 
numbers of tourists visited the town eve ry summer, nobody 
would recognise it under the disguise of Bri Chualann. As 
a compromise, the urban council then decided to change the 
name to Bre. The inhabitants again protested, and a third 
change was made. The town this time was named Bre, 
with the word Bray in parentheses after it, and the natives 
seemed to be satisfied until the council met 

The position now is certainly 
next move of the urban council will be 


rather bewildering, and the 
awaited with interest. 


VALUATIONS FOR INSURANCE --It is very essential that all Policy Holders should 
have a detailed valuation of their effects. Property is generally very inadequately 
insured, and in case of loss insurers suffer accordingly. DEBENHAM STORR & SONS 
LIMITED), 26, King Street, Covent Garden, W.C.2, the well-known chattel valuers 
and auctioneers (established over 100 years), have a staff of expert Valuers, and will 
be glad to advise those desiring valuations for any purpose. Jewels, plate, furs, 
{arniture, works of art, brio-\-brac a speciality 
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Colonial Securities. | 
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